
 

 

Division of Air Pollution Control 
Response to Comments 

 
 
Regarding: Comments on Proposed Amendments to rules in Ohio Administrative Code 
(OAC) Chapter 3745-15, "General Provisions on Air Pollution Control", OAC Rule 3745-
14-11 and OAC Rule 3745-17-07 
 
Agency Contact for this Package 
 
Division Contact: Jennifer VanVlerah, 614-644-3696 or jennifer.vanvlerah@epa.ohio.gov 
 

 
3745-14-11 Portland Cement Kilns 
 
Comment 1: The markup for 3745-14-11(A) appears to be in error.  It is likely that 

what is intended is to keep the word “apply” and strike “shall.” 
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 1: Ohio EPA appreciates and agrees with your comment. This oversight 

has been corrected. 
 
3745-15-01 Definitions 
 
Comment 2: Two terms critical to the function of OAC 3745-15-06, “air pollution 

source” and “air pollution control equipment” are not clearly defined 
in 15-06 or 15-01. Columbus DPU requests these terms be defined 
in 15-01.  
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 

Ohio EPA held a 30-day public comment period ending on July 8, 2022, with a 7-day extension 
ending July 19, 2022, for OAC rule 3745-17-07, regarding the above-mentioned rules. This 
document summarizes the comments and questions received during the associated comment 
period. 
 
Ohio EPA reviewed and considered all comments received during the public comment period. By 
law, Ohio EPA has authority to consider specific issues related to protection of the environment 
and public health.  
 
In an effort to help you review this document, the questions are grouped by topic and organized in 
a consistent format. The name of the commenter follows the comment in parentheses. 

mailto:jennifer.vanvlerah@epa.ohio.gov


Rule Package: OAC Chapter 3745-15, "General Provisions on Air Pollution Control", 
OAC Rule 3745-14-11 and OAC Rule 3745-17-07 – 5-year Review 
Response to Comments 
September 2022                                                                                                                      Page 2 of 24 
 

 

Response 2: OAC rule 3745-15-01 includes definitions for “air pollution”, “source”, 
and “control equipment”. Ohio EPA believes these definitions when 
construed together are sufficient for the interpretation of OAC 3745-
15-06.  

 
Comment 3: Columbus DPU also suggests that a definition for “applicable 

standard” be added to 15-01 and be defined as “emission limits or 
operating restrictions contained in any applicable rule, law, or 
effective permit term or condition.”  Once applicable standard is 
defined, we request that it be substituted for similar phrases 
throughout the chapter and added to the definition of “air pollution” 
such that the “air pollution” definition would be amended to include 
“or exceeds applicable standards.”  
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 3: Ohio EPA is currently under a tight timeline for this rulemaking due 

to the pending SSM SIP call. The suggested changes are editorial in 
nature and do not change the intent of the rule. This suggestion may 
be considered the next time these rules are revised. 

 
Comment 4: [From July 8, 2022, Comments] The Trade Associations generally 

support Ohio EPA’s response to the SSM SIP Call and endorse the 
agency’s efforts to improve its malfunction reporting rule. However, 
among other changes, the Trade Associations recommend 
modifying the proposed definition of “malfunction” to remove the 
exclusion for equipment failures caused only in part by poor 
maintenance or careless operation. They recommend that the trigger 
for malfunction reporting be further refined to allow good-faith 
estimates of the magnitude of emissions, which can be difficult to 
determine during a malfunction, and to avoid an unnecessary 
concession of the validity of EPA’s legal position in the SSM SIP Call. 
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
[From July 8, 2022, Comments] The Trade Associations generally 
support Ohio EPA’s draft proposed definition of “malfunction.” 
However, the Trade Associations continue to believe that Ohio 
EPA’s proposal to exclude “[e]quipment failures * * * caused in part 
* * * by poor maintenance or careless operation” from the definition 
of malfunction is impractical. Requiring Ohio EPA to determine 
whether poor maintenance or careless operation played any role in 
causing a malfunction would force Ohio EPA and owners/operators 
into evidentiary battles over causation. The “in part” exclusion is also 
unnecessary. The definition of “malfunction” includes a requirement 
that the failure not be “reasonably preventable.” If “poor maintenance 
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or careless operation” helped cause an equipment failure in part, but 
the failure still was “not reasonably preventable” for other reasons, 
then Ohio EPA should still consider the failure a malfunction. 
Modifying the language to “in substantial part” would improve the 
language, but the Trade Associations recommend removing it from 
the definition of “malfunction” entirely, and instead use the words 
“attributable to” to better distinguish failures that are due to poor 
maintenance or careless operation from those that are not.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 
 
[From July 8, 2022, Comments] In addition, the Trade Associations 
recommend that Ohio EPA add to the list of equipment for which a 
breakdown might qualify as a “malfunction.” Much of the process 
equipment, air pollution control equipment, and monitoring 
equipment used these days is computerized. A malfunction is just as 
likely to be caused by problems with a hard drive or a computer 
program as by mechanical failures. Accordingly, the Trade 
Associations recommend that Ohio EPA add the phrase “electronic 
software or hardware” to the list of equipment that may fail.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 
 
[From July 8, 2022, Comments] Next, the Trade Associations 
recommend modifications to the proposed language in Rule 3745-
15-01 that describes the trigger for malfunction reporting. In our past 
comments, the Trade Associations recommended that Ohio EPA 
remove any implication that the owner/operator must determine it 
has violated the law to satisfy the malfunction reporting obligations. 
This would include language, coerced by U.S. EPA, that would 
concede that Ohio EPA’s emissions limitations apply during 
malfunctions. Instead of requiring reporting of malfunctions that 
cause exceedances of applicable emission limitations – which 
assumes that otherwise applicable emission limitations are 
applicable during malfunctions -- the Trade Associations recommend 
that the reporting trigger be “emissions * * * in excess of the amount 
allowed by an applicable emission limitation, standard, or permit term 
in the absence of a malfunction.” This is consistent with malfunction 
reporting under Ohio Adm.Code 3745-15-06 over the past 50 years. 
It expresses the same general reporting criteria, while leaving 
unstated whether such emission limitations, standards, or permit 
terms are applicable during a malfunction. That question is answered 
elsewhere in the pre-existing legal particulars of the compliance 
obligation in question, and does not need to be addressed in the 
malfunction reporting rule. Next, the Trade Associations have noted 
in the past that an operator is unlikely to “immediately” know, or 
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perhaps ever know, the amount of emissions from the source in 
question during a malfunction, in the units of measure, testing 
protocol and frequency, and compliance averaging time (where 
applicable) specified in the underlying applicable requirement. 
Accordingly, the Trade Associations recommended that Ohio EPA 
adopt a reporting trigger that provides only for good-faith, informed 
judgment calls on the part of the operator. In particular, the Trade 
Associations recommend that the owner or operator be required to 
report if the failure “is likely to cause, or has likely caused, emissions 
reasonably estimated to be in excess of the amount allowed by an 
applicable emission limitation, standard, or permit term in the 
absence of a malfunction.” Finally, the Trade Associations 
recommend that Ohio EPA add certain examples of failures that Ohio 
EPA would consider to be malfunctions, namely “failures caused by 
power outages, sabotage, or acts of God.”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 4: Ohio EPA agrees and has made the suggested revisions to the 

definition of ‘malfunction’. To expedite U.S. EPA’s approval, we will 
not be asking U.S. EPA to also consider this new definition as a SIP 
revision at this time.  

 
3745-15-05 "De Minimis" air contaminant source exemption 
 
Comment 5: In OAC 3745-15-05(I), add language to encompass permits to 

operate and not just permits to install.  “Upon request by the director, 
the owner or operator of such source shall submit an application for 
a permit to install or PTIO if required….”  
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 5: Ohio EPA does not consider this change to be necessary, as a 

Permit-to-Install-and-Operate (PTIO) is also considered a Permit-to-
Install (PTI). 

 
3745-15-06 Malfunction of equipment; scheduled maintenance; reporting. 
 
Comment 6: Due to its innocuous nature and the regulatory uncertainty and past 

inconsistency in application, Columbus DPU requests that Ohio EPA 
add an express provision in OAC 3745-15-06(A) stating that 
anaerobic digester maintenance with its associated small release of 
digester gas is scheduled maintenance. 
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Context:  
  
Columbus DPU operates an anaerobic digestion process at each of 
its two wastewater treatment plants (WWTP).  Sewage sludge is 
heated in large, covered vessels, and anaerobic bacteria digest the 
sludge to reduce its disposal volume and to destroy pathogens to 
allow beneficial reuse of the biosolids product.  The process 
generates digester gas – a benign but combustible blend of methane, 
carbon dioxide, and a relatively small amount of hydrogen sulfide.  
There are no applicable emission limitations for these gases.  But the 
permits either name the units as “controlled by a flare” or an 
Operating Restriction requires venting the digester gas to 
combustion equipment. The process includes six to ten digesters 
with covers to maintain anaerobic conditions and piping to collect the 
digester gas byproduct and conduct it to waste gas burners (flares) 
or other combustion outlets such as boilers or engines.  Upon 
combustion, criteria pollutants carbon monoxide, nitrogen oxides, 
and sulfur dioxide are produced. 
 
The digesters are shut down when conducting maintenance on the 
anaerobic digesters, meaning that staff turn off inflow of new sludge 
and supplied heat. This stops the flow of new “food” and curtails the 
microbial activity producing digester gas. Because it is an organic 
process that does not halt at the flip of a switch, there could be a 
small amount of residual digester gas that is released during the 
maintenance activities. 
 
Case Study: 
 
Recently, Columbus DPU rehabilitated digester gas piping external 
to its digesters at Jackson Pike WWTP, taking one digester at a time 
out of service and isolating and disconnecting it from the common 
gas collection / flaring system.  Prior to disconnection, each digester 
was shut down and emptied of sludge contents.  While one digester 
was disconnected, the remaining digesters continued to operate and 
produce gas to the flares and boilers.  Due to the possible release of 
small amounts of residual digester gas upon disconnection and 
possible production of septage gas to ambient air during the 
shutdown, and with the guidance of Ohio EPA, Columbus DPU 
requested authorization for scheduled maintenance and was 
authorized by the Director under OAC 3745-15-06. 
 
Not long after that, Columbus DPU needed to open a digester at its 
Southerly WWTP for inspection and study prior to designing a Capital 
Improvement Project.  This also involved shutdown and emptying of 
the digester along with disconnection from the gas collection / flaring 
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system, which remained in service for the other digesters at 
Southerly.  So, Columbus DPU prepared an OAC 3745-15-06 
Scheduled Maintenance request, as was authorized at Jackson Pike 
WWTP, and submitted timely for the planned shutdown.  In this case, 
Ohio EPA rejected the 15-06 request and issued an Enforcement 
Discretion letter for the maintenance activity. 
 
This facility is now planning a serial program to temporarily remove 
one digester at a time from service, empty it, disconnect it from the 
gas system, remove its cover, and clean and repair the vessel and 
internal components.  It is expected this will become a normal rolling 
maintenance routine to continue indefinitely.   
 
Request: 
 
Despite the ubiquity of the anaerobic digestion process in municipal, 
food production, and agricultural arenas, there appears to be no 
state-wide policy or procedure concerning digester maintenance or 
the possibly-associated raw digester gas release, which does not 
have an emission limitation.  These maintenance activities can be 
conducted with negligible environmental impact. There is no 
functional difference between a non-operating, uncovered digester 
and any other “tank at a POTW” that is specifically exempted from 
permitting under OAC 3745-31-03(B)(1)(uu).  The presence of this 
exemption seems to indicate DAPC has evaluated and sees 
negligible emissions from these WWTP tanks.  
 
Columbus DPU asks that Ohio EPA clarify that minor releases of 
digester gas associated with recurring routine maintenance of its 
digesters and related process equipment are covered as scheduled 
maintenance under OAC 3745-15-06(A), and are not considered 
malfunctions under OAC 3745-15-06(B).  Both the existing and 
proposed OAC 3745-15-06 language do not address this situation. 
Therefore, Columbus DPU requests that Ohio EPA add an express 
allowance for the scheduled maintenance of anaerobic digesters 
under 15-06(A). 
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 6:   Ohio EPA does not intend to make the requested change at this time. 

Ohio EPA processes a large number of requests for various reasons 
and does not intend to develop a list of specific sources and 
situations that would be considered scheduled maintenance. 

  



Rule Package: OAC Chapter 3745-15, "General Provisions on Air Pollution Control", 
OAC Rule 3745-14-11 and OAC Rule 3745-17-07 – 5-year Review 
Response to Comments 
September 2022                                                                                                                      Page 7 of 24 
 

 

 
Comment 7:  Because Columbus DPU is familiar with use of the 24-hour Spill 

Reporting Hotline due to its applicability to other regulatory areas in 
our sphere (NPDES, SPCC, RCRA, etc.), we applaud and support 
moving malfunction reporting to this mechanism as well in 15-06. 
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 7: Ohio EPA has reconsidered this provision and removed reference to 

the 24-hour Spill Reporting Hotline from this rule. 
 
Comment 8:   [Comment regarding Ohio Administrative Code (OAC) 3745-15-

06(B)(1)] There should not be two different notification procedures 
based on the time of day. The procedure should remain that the 
facility contacts the district office or local air agency via email or 
phone. 
(Kevin Schmidt, Executive Director, Ohio Metals Casting 
Association (OCMA)) 
 
Exceedance of a permitted allowable limitation does not constitute a 
spill and it is unreasonable for a regulated facility to use the spill 
hotline. Providing reports of malfunctions to the Spill Hotline makes 
it likely that the receiver of such information would not be trained on 
the impact to ambient air. 
(Kevin Schmidt, Executive Director, Ohio Metals Casting 
Association (OCMA)) 
 
As written, the Draft Rule Changes will require immediate notification 
to the Ohio EPA Emergency Response 24-Hour Spill Hotline 
(“Hotline”) during non-business hours for any break down that 
causes an exceedance of a “permitted allowable limitation”. The 
Draft Rule Changes do not take into consideration the magnitude and 
risk of such an exceedance. For example, there is no differentiation 
made between the release of tons of highly toxic gases from a 
chemical plant or a minor, brief visible emissions event from a silo 
containing generally safe materials. Both of these examples would 
be an exceedance of a permitted allowable limitation, but while 
clearly the intent of the Hotline is to report releases that threaten 
public health, due to the lack of differentiating between the 
magnitude and risk of the event, both must be reported to the Hotline. 
 
AMG Vanadium has had a historical understanding with our local 
District Office contact that for any malfunction that occurred after 
business hours, so long as the permit limitation exceedance was 
minor and under control, AMG could report the next business day. 
Clearly, had there been a major release that threatened the public 
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health outside of business hours, AMG would have been required to 
call the Hotline. However, under the Draft Rule Changes, this 
notification would now need to be made to the Hotline, even though 
there’s no imminent risk to public health or the environment.  
 
AMG Vanadium believes that the Draft Rule Changes will create an 
unnecessary burden on both Ohio EPA and the regulated 
community. Because the Draft Rule Changes do not distinguish 
between major releases and minor permit limitation exceedances, 
Ohio EPA’s Hotline will receive numerous calls from throughout the 
state to report these events, even if the events are very minor in 
nature. 
 
AMG Vanadium requests that Ohio EPA reconsider the requirement 
in the Draft Rule Changes for all permit limitation exceedances to be 
immediately reported to the Hotline. AMG Vanadium believes that 
minor events are better handled during normal business hours and 
that the Hotline should be reserved for major events that threaten 
public health or the environment. 
 
Alternatively, if Ohio EPA believes this language must remain, AMG 
Vanadium would propose that the Draft Rule Changes be further 
amended to allow flexibility for the regulated community to work with 
the District Office or Local Air Agency to establish reporting 
requirements based on the specific risks of the facility. AMG 
Vanadium has a long-standing practice to ensure all malfunctions, 
even those that are minor in nature, are reported in a timely manner 
to our District Office contact. AMG Vanadium believes these reports, 
unless they threaten human health or the environment, are best 
addressed by calls during normal business hours to our District 
Office contact. AMG Vanadium requests to continue to utilize the 
process that has been in place for many years between us and the 
District Office. 
(Aaron Hopkins, Environmental Engineer, AMG Vanadium LLC) 
 
Sources Reporting Malfunctions Should Be Allowed to Contact the 
Appropriate District Office or Delegated Agency Outside of Normal 
Business Hours 

 
These offices normally are staffed with a 24-hour number. Once a 
call is placed to them, the local agencies are familiar with the local 
industries and know what the appropriate response should be for a 
specific situation. The Ohio EPA Emergency Response Spill 
Response Hot Line receives a variety of calls from across the state. 
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They are not as familiar with an individual source and responders 
usually have to contact the local agencies anyway.  
(Elaine M. Moore, Environmental Manager, Toledo Refining 
Company) 

 
Response 8:   Ohio EPA has reconsidered this provision and removed reference to 

the 24-hour Spill Reporting Hotline from this rule. 
 
Comment 9:   [Comment regarding Ohio Administrative Code (OAC) 3745-15-

06(B)(1)] The term “ensure” should be removed. The only method of 
“ensuring” notification is received would be by certified mail which 
would not qualify as “immediate.” A regulated facility cannot be 
responsible for “ensuring” notification receipt. 
(Kevin Schmidt, Executive Director, Ohio Metals Casting 
Association (OCMA)) 

 
Response 9:   Ohio EPA agrees and has made this change. 
 
Comment 10:   [Comment regarding Ohio Administrative Code (OAC) 3745-15-

06(B)(1)] The duration for requiring a written statement to the director 
should remain at seventy-two hours. Changing the duration to 
twenty-four hours only ensures Ohio EPA will receive more 
documentation they will not have time to process. 
(Kevin Schmidt, Executive Director, Ohio Metals Casting 
Association (OCMA)) 
 
[From July 8, 2022, Comments] They recommend that written reports 
not be required for malfunctions lasting forty-eight hours or less, and 
that owner/operators continue to be afforded two weeks to prepare 
such reports. 
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)   

 
[From July 8, 2022, Comments] Finally, the Trade Associations 
recommend a modification (in this subparagraph and other 
subparagraphs of paragraph (B)) to the language requiring a written 
report for malfunctions that last longer than twenty-four hours. The 
current rule language requires a written report only if a malfunction 
lasts longer than seventy-two hours, and Ohio EPA has not indicated 
that the existing rule language has deprived the agency of necessary 
or important information regarding otherwise short malfunctions. As 
a compromise, and to shield owner/operators from unnecessary 
paperwork (during what are typically crisis circumstances at the 
plant), the Trade Associations urge that Ohio EPA require written 
reports only for malfunctions that last more than forty-eight hours. 
Moreover, given the difficulty that owner/operators often face in 
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gathering the necessary information to include in the written reports, 
the Trade Associations urge Ohio EPA to retain the existing 
language providing two weeks to submit the written report.”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)   

 
Response 10:   Ohio EPA believes the requirement to submit a written statement 

within one week for malfunctions that continue for more than twenty-
four hours is reasonable. Source malfunctions of twenty-four hours 
or more are significant events that need to be communicated in a 
timely manner to Ohio EPA. Therefore, this provision will be 
maintained as drafted.  

 
Comment 11: [Comment regarding Ohio Administrative Code (OAC) 3745-15-

06(B)(1)] A minor revision to the description of malfunctions that 
require reporting in OAC 3745-15-06(B)(1) would provide additional 
clarity and consistency. 

 
o In OAC 3745-15-06(B)(1), replace “emission of air 

contaminants in violation of any applicable rule, law, or 
permitted allowable limitation,” with “emission of air pollutants 
in excess of any applicable standard.”   

 
Further, in OAC 3745-15-06(B)(1), the initiating condition, 
“breaks down in such a manner as to cause…violation…,” 
conflicts with the codicil to requiring notification that:  “Giving 
notice is not an admission of a violation of any specific 
emissions limitation.”  This statement makes no sense when 
giving notice is only required for emission of air contaminants 
“in violation.”   

 
o Columbus DPU requests that Ohio EPA remove “violation” 

from the initiating condition and replace the word violation with 
“excess.”  The regulated community will be more willing to 
participate in this communication if self-reporting a violation is 
not a condition of participation. 

(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 11: Ohio EPA is currently under a tight timeline for this rulemaking due 

to the pending SSM SIP call. The suggested changes are editorial in 
nature and do not change the intent of the rule. These suggestions 
may be considered the next time these rules are revised. 

 
Comment 12: Columbus DPU also requests that Ohio EPA add express language 

allowing for a rolling maintenance program in OAC 3745-15-
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06(A)(3). The updated rule would read, “…The director shall 
authorize the shutdown of the air pollution control equipment if, in the 
director's judgment, the situation justifies continued operation of the 
source. When multiple process units share common Air Pollution 
Control Equipment and the owner is able to isolate one unit at a time 
for maintenance while the remaining process units and APCE 
continue to operate, the Director shall authorize a rolling program of 
routine maintenance upon request for authorization of scheduled 
maintenance for the first unit.  Owner must provide a preliminary 
schedule for the rolling maintenance program and provide periodic 
schedule reviews and updates according to the Director’s 
authorization. Any written report submitted….”  
(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 12: Ohio EPA is currently under a tight timeline for this rulemaking due 

to the pending SSM SIP call. The suggested changes are editorial in 
nature and do not change the intent of the rule. This suggestion may 
be considered the next time these rules are revised. 

 
Comment 13: Most of Columbus DPU’s compliance obligations rely on monitoring 

done by daily visual inspection, as is standard practice for industry.  
Thus, if a malfunction is discovered during a daily inspection, the 
duration of the malfunction would be some time less than 24 hours 
at that point. The requirement to submit a written statement only 
kicks in once the malfunction continues for more than 24 hours. A 
facility will only have the opportunity to repair and curtail a 
malfunction after its discovery.   

 
o Thus, in order to allow for that opportunity, Columbus DPU 

requests that Ohio EPA revise OAC 3745-15-06(B)(1) to read, 
“If the malfunction continues for more than twenty-four hours 
after discovery, the source owner or operator shall provide a 
written statement to the director within one week of the date 
the malfunction occurred was discovered, and include in both 
the immediate notification (to the extent possible) and written 
statement including the following data….”  
(Also check and fix this final phrase’ syntax for “include / 
including”.) 

(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 13: Ohio EPA does not believe the suggested revision is necessary. The 

expectation is that reporting is required when it becomes evident the 
malfunction occurred.  
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Comment 14: [This comment is related to the above comment] 
 o Similarly, Columbus DPU requests that Ohio EPA revise the 

last sentence of OAC 3745-15-06(B)(2) to read, “Notification 
of the correction of the condition causing the failure or 
breakdown may be given verbally if the duration of the 
malfunction, since discovery, is twenty-four hours or less or in 
writing if the duration is equal to or exceeds twenty-four 
hours.” 

(Alana R. Shockey, Assistant Director, Columbus Department of 
Public Utilities) 

 
Response 14: As described in Response 13, Ohio EPA does not agree this revision 

is necessary.  
 
Comment 15: The Information Required in the Immediate Notification is Not 

Reasonable and will Delay Notification 
 

The rule as proposed requires the person providing the initial 
notification to have at hand a lot of detailed information regarding 
Ohio EPA permit numbers and source identification numbers. Many 
times, incidents happen in the middle of the night and there is no 
environmental professional available to make the notification. The 
name and address should be sufficient for telephonic notification. 
Also, the initial verbal notification should be focused on the nature of 
the violation and environmental impact. Some of the information 
requested is not immediately available. Title V facilities are required 
to provide a written follow up within two business days that provides 
the information listed in the draft and that should be sufficient. 
(Elaine M. Moore, Environmental Manager, Toledo Refining 
Company) 

 
Response 15: Ohio EPA will retain this provision as drafted. However, Ohio EPA 

acknowledges there may be times when all the information is not 
available at the time of initial reporting. Information may be amended 
or supplemented as additional details are obtained. 

 
Comment 16: [From July 8, 2022, Comments] The Trade Associations generally 

support Ohio EPA’s draft amendments to Ohio Adm. Code 3745-15-
06(A). The draft rule change would remove the “Director’s discretion” 
provision that U.S. EPA has deemed unacceptable from the SIP and 
add mandatory, self-executing “work practice” standards to follow 
when it is necessary to bypass air pollution control equipment for 
maintenance.  

 
In the first sentence of the Rule, Ohio EPA should correct the phrase 
“Scheduled maintenance of air pollution sources” by amending it to 
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say “Scheduled maintenance of air pollution control equipment,” 
which is the clear focus of the Rule (as the remainder of the Rule’s 
text makes clear).  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 16: Ohio EPA agrees and has made this change. 
 
Comment 17: [From July 8, 2022, Comments] They recommend that the newly 

defined term “malfunction” be used consistently in Ohio Adm. Code 
3745-15-06 where “breakdown” or “failure” are currently used.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 17: Ohio EPA agrees and has made these changes. 
 
Comment 18: [From July 8, 2022, Comments] They recommend that the 

malfunction reporting rule be revised to make clear that the reporting 
of a malfunction is not “proof” of any violation.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 
 

Response 18: Ohio EPA agrees and has made this change. 
 
Comment 19: [From July 8, 2022, Comments] And they recommend that the 

scheduled maintenance rule allow owners or operators to continue 
operating when shutting down would be unsafe.  

 
Additionally, in subparagraph (A)(3)(e), Ohio EPA should amend 
“impossible or impractical” to read “impossible, impractical, or 
unsafe” to mirror Ohio EPA’s proposed amendments to 
subparagraph (A)(3).  
 
In subparagraph (A)(5), Ohio EPA should amend “impossible or 
impractical” to read “impossible, impractical, or unsafe,” for the same 
reasons Ohio EPA already proposed that same amendment to 
subparagraph (A)(3).  
 
Additionally, as with paragraph (A), “impossible or impractical” 
should be amended to read “impossible, impractical, or unsafe.”  
 
To reflect Ohio EPA’s proposed amendment to paragraph (A) to 
allow continued operation of sources during scheduled maintenance 
where shutting down the source would be “unsafe,” and the Trade 
Associations’ proposed amendment to paragraph (B) to add similar 
language, the Trade Associations would amend paragraph (C) to 
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state (in relevant part) that “The director shall take appropriate action 
upon a determination that * * * shutdown of the source or operation 
* * * was or has become practicable and safe * * * .”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)   

 
Response 19: Ohio EPA agrees and has made these changes. 
 
Comment 20: [From July 8, 2022, Comments] In subparagraph (A)(1), the existing 

language contradicts Ohio EPA’s proposed definition of 
“malfunction” in Ohio Adm. Code 3745-15-01. Currently, if an 
owner/operator schedules maintenance to prevent a failure of air 
pollution control equipment that would otherwise occur within two 
weeks, Ohio Adm. Code 3745-15-06(A)(1) requires the 
owner/operator to treat that outage as a malfunction. But Ohio EPA 
has proposed to define “malfunction” as a “sudden, infrequent, and 
not reasonably preventable failure of air pollution control equipment.” 
Proposed Ohio Adm. Code 3745-15-01(P) (emphasis added). An air 
pollution control equipment failure that is foreseen and prevented is 
not a “malfunction” under Ohio EPA’s proposed (and appropriate) 
definition. The Trade Associations recommend modifying 
subparagraph (A)(1) to make clear that maintenance of air pollution 
control equipment to prevent a malfunction is subject to the 
requirements for scheduled maintenance.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 20: Ohio EPA continues to believe this type of event is most 

appropriately classified as a malfunction. The definition of 
malfunction has been revised for consistency with this provision. 

 
Comment 21: [From July 8, 2022, Comments] Under subparagraph (A)(3), Ohio 

EPA’s should modify the existing language to clarify that the Director 
is not being asked to “authorize the shutdown of the air pollution 
control equipment” but, rather, to “authorize the continued operation 
of the sources despite the shutdown of the air pollution control 
equipment * * * .” Additionally, in subparagraph (A)(3)(c), Ohio EPA 
should ask sources only to estimate “[t]he nature and estimated 
quantity of regulated air pollutants” likely to occur during the 
scheduled maintenance. Source owner/operators are unlikely to 
think to provide estimates for the emission of unregulated air 
pollutants, and Ohio EPA has no regulatory basis for needing such 
information.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 
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Response 21: Ohio EPA agrees and has made these changes. 
 
Comment 22: [From July 8, 2022, Comments] The Trade Associations recommend 

that Ohio EPA delete subparagraph (A)(4). Ohio EPA does not need 
to reassert the Director’s ability to “take appropriate action” if any 
owner or operator fails to follow paragraph (A)’s requirements. R.C. 
3704.03(R) and 3704.06 give Ohio EPA’s Director clear authority to 
respond to violations of the agency’s rules. Moreover, subparagraph 
(A)(4) is largely redundant of paragraph (C), which as written applies 
both to scheduled maintenance of air pollution control equipment 
under paragraph (A) and malfunctions under paragraph (B).  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 22: Although these paragraphs are similar, Ohio EPA believes the 

addition of paragraph (A)(4) is necessary. U.S. EPA has indicated in 
the SSM SIP call that the current paragraph (C) is not SIP 
approvable, particularly with respect to malfunctions. To address this 
concern, Ohio EPA will retain paragraph (C) in the state rule but will 
request it be removed from the SIP. New paragraph (A)(4) applies 
only to scheduled maintenance and will be submitted for approval 
into the SIP.  

 
Comment 23: [From July 8, 2022, Comments] Additionally, Ohio EPA should 

modify proposed subparagraph (A)(7) to refer to “deviations” rather 
than “exceedance[s].” The work practice standards that Ohio EPA 
has proposed adding to paragraph (A) would apply in lieu of any 
otherwise applicable SIP emission limits or control requirements. 
Compliance with those work practice standards would not be a 
“deviation” from any emission limit, and it should not be a deviation 
from any permit term or condition, unless the owner/operator has 
failed to comply with the notification requirements in paragraph (A). 
Moreover, “deviation” is a defined and well understood term, 
“malfunctions” have always been and will continue to be reported as 
Title V “deviations,” and it is universally recognized that a “deviation” 
is not necessarily a “violation.”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)  

 
Response 23: Ohio EPA agrees and has made this change. 
  



Rule Package: OAC Chapter 3745-15, "General Provisions on Air Pollution Control", 
OAC Rule 3745-14-11 and OAC Rule 3745-17-07 – 5-year Review 
Response to Comments 
September 2022                                                                                                                      Page 16 of 24 
 

 

 
Comment 24: [From July 8, 2022, Comments] In paragraph (B), the introductory 

paragraph’s description of the rule’s scope is incorrect. The new 
proposed definition of “malfunction” refers to more than just 
“sources.” Ohio EPA should remove the word “sources” from 
paragraph (B) and state that “Malfunctions shall be reported * * * .”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)  

 
Response 24: Ohio EPA agrees and has made this change. 
 
Comment 25: [From July 8, 2022, Comments] In the first sentence of subparagraph 

(B)(1), the introductory phrase that begins “In the event that” is no 
longer necessary if Ohio EPA adopts its proposed definition of 
“malfunction.” Ohio EPA should replace that introductory phrase with 
“If a malfunction occurs * * * .” Similarly, the phrase “failure or 
breakdown” should be replaced by “malfunction,” both in this 
subparagraph and throughout the malfunction reporting rule. In the 
same paragraph, the Trade Associations support Ohio EPA’s 
proposed language that “Giving notice is not an admission of a 
violation of any specific emissions limitation” (though “emissions 
limitation” should be “emission limitation,” to be consistent with the 
phrase used in the remainder of the Rule). Also, the words “standard, 
or permit term” should be added after “emission limitation” to match 
the proposed definition of “malfunction.” The Trade Associations 
recommend that the rule clearly provides that providing notice of a 
malfunction also is not “proof” of a violation of any emission limitation.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 25: Ohio EPA agrees and has made these changes. 
 
Comment 26: [From July 8, 2022, Comments] In proposed subparagraph 

(B)(1)(g)(i) (current subparagraph (B)(1)(d)(i)), the rule language 
requires a malfunction report to include a statement demonstrating 
that “Shutdown or reduction of source operation during the 
breakdown period will be or would have been impossible or 
impractical * * * .” However, the rule requires a malfunction report 
even if the source shuts down or reduces source operation after a 
malfunction. Accordingly, the Trade Associations advise adding “(if 
applicable)” to the end of the subparagraph.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)  

 
Response 26: Ohio EPA agrees and has made this change. 
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Comment 27: [From July 8, 2022, Comments] In proposed subparagraph 
(B)(1)(g)(ii) (current subparagraph (B)(1)(d)(ii)), the rule language 
requires a malfunction report to include a statement demonstrating 
that the malfunction’s duration will be or was reasonable “based on 
installation or repair time, delivery dates of equipment, replacement 
parts, or materials, or current unavailability of essential equipment, 
parts, or materials.” The Trade Associations would add the words “or 
personnel” to the end of that subparagraph to reflect that employee 
unavailability (due, for example, to temporarily unfilled positions, 
travel, or illness) may affect a source’s ability to conduct timely 
installations or repairs. The Trade Associations’ recent experiences 
during and after the COVID-19 pandemic have driven home how 
disruptive an employee’s or contractor’s illness, or temporary 
difficulties filling vacancies, can be.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations)  

 
Response 27: Ohio EPA agrees and has made this change. 
 
Comment 28: [From July 8, 2022, Comments] Under current law, Ohio Adm. Code 

3745-15-06(C) provides a means for the Director to review and 
evaluate any report submitted pursuant to Ohio Adm. Code 3745-15-
06(A) or (B) or Ohio Adm. Code 3745-17-07(A)(3)(c) or (B)(11)(f) and 
“take appropriate action” if an owner or operator has not complied 
with those paragraphs’ requirements. U.S. EPA included paragraph 
(C) in its SSM SIP Call because “it is the regulatory mechanism by 
which exemptions are granted in” Ohio Adm. Code 3745-15-06(A)(3) 
and 3745-17-07 and because U.S. EPA believed paragraph (C) gave 
Ohio EPA’s Director insufficiently bounded discretion to “excuse 
excess emissions.” 78 Fed. Reg. 12,460, 12,519 (Feb. 22, 2013) 
(proposed rule); see also 80 Fed. Reg. 33,840, 33,967 (June 12, 
2015) (final rule). In response, Ohio EPA has proposed to remove 
paragraph (C) from the SIP. 

 
The Trade Associations recommend that paragraph (C) be amended 
to make clear that it applies both to requests to continue operating 
during scheduled maintenance of air pollution control equipment 
under paragraph (A) and notifications and reporting of malfunctions 
under paragraph (B). The Trade Associations also recommend 
replacing the undefined word “breakdown,” wherever it appears, with 
“malfunction,” and the word “shutdown” with “maintenance.”  The 
Trade Associations would clarify the ambiguous reference to “the 
emissions” in the final clause of paragraph (C), so that the Rule 
would more clearly reference “the emissions attributable to the 
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continued operation during scheduled maintenance or the 
malfunction * * * .”  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 28: Ohio EPA agrees and has made these changes. Parallel revisions 

were also made to similar language in paragraph (A)(4), which is 
being added as discussed further in Response 22.  

 
3745-17-07 Control of visible particulate emissions from stationary sources. 
 
Comment 29: [From July 8, 2022, Comments] Ohio EPA’s proposal to limit the 

availability of the malfunction/shutdown exception to the opacity 
limits for stack emissions and fugitive dust, so that the exception 
would not apply to malfunctions that cause a nuisance under Ohio 
Adm. Code 3745-15-07, is impractical. The nuisance rule has 
nothing to do with the SSM SIP Call, and there is no way for a source 
owner or operator to know what is or is not a public nuisance until 
after a case-by-case adjudication. It also serves no useful purpose. 
If a malfunction of an air contaminant source or air pollution control 
equipment (or the shutdown of air pollution control equipment) 
causes visible particulate emissions that constitute a nuisance, then 
Ohio EPA can resolve that nuisance simply by enforcing Ohio Adm. 
Code 3745-15-07. Lastly, to the extent that Ohio EPA included the 
referenced language in response to the SSM SIP Call, Ohio Adm. 
Code 3745-15-07 is no longer in Ohio’s SIP. Accordingly, Ohio EPA 
should delete the portions of the proposed amendments to Ohio 
Adm. Code 3745-17- 07 that reference Ohio Adm. Code 3745-15-07.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 29: On July 12, 2022, Ohio EPA provided notice that an incorrect version 

of this rule had been distributed. The corrected version was provided, 
and the comment period was extended. Therefore, Ohio considers 
this comment on the incorrect version of the rule to no longer be 
applicable and superseded by the August 2, 2022, comments below 
on the corrected version of the rule.  

 
Comment 30: [From August 2, 2022, Comments] The Commenters offered modest 

edits to the Ohio Adm. Code 3745-17-07 rule changes that Ohio EPA 
proposed on June 8, 2022. Ohio EPA’s acceptance of those edits 
would result in a lawful and reasonable amendment to the rule. The 
drastically different July 12, 2022 “corrected” version of Ohio EPA’s 
IPR rule changes to Ohio Adm. Code 3745-17-07, which proposes 
to eliminate the existing exemption to the visible particulate emission 
limitations during malfunctions and shutdowns of air pollution control 



Rule Package: OAC Chapter 3745-15, "General Provisions on Air Pollution Control", 
OAC Rule 3745-14-11 and OAC Rule 3745-17-07 – 5-year Review 
Response to Comments 
September 2022                                                                                                                      Page 19 of 24 
 

 

equipment and replace it with a federally enforceable 20% opacity 
limit, would be unreasonable, and terrible public policy. The 
Commenters object to the draft rule changes to Ohio Adm. Code 
3745-17-07(A)(3)(c) and (B)(11)(f), and recommend more rational 
and reasonable rule change options as set forth in the comments 
below. 

 
As noted in the Trade Associations’ original comments, the legal 
validity of the 2015 SSM SIP Call Rule is currently subject to judicial 
review before the U.S. Court of Appeals for the District of Columbia 
Circuit in a case that has been fully briefed and is currently awaiting 
decision. By commenting on Ohio’s proposed rule, the Trade 
Associations are not conceding any prior arguments put forth in that 
litigation or associated comments. For purposes of these comments 
alone, the Trade Associations are assuming the SSM SIP Call, which 
the Commenters believe to be contrary to law and arbitrary and 
capricious, is affirmed in its entirety in the pending appeals and such 
affirmance is also upheld by the Supreme Court in the event certiorari 
is granted. If the D.C. Circuit (and the Supreme Court, if applicable) 
do not uphold the SSM SIP Call in its entirety, Ohio EPA should 
reconsider any rule changes that it has premised on the validity of 
the SSM SIP Call.  

 
I. Ohio’s opacity restrictions in context. 
When Ohio first promulgated its opacity restrictions, they were 
commonly referred to as “indicator” monitoring, meaning that they 
were a convenient but inconclusive “indicator” of substandard 
performance of particulate matter (PM) emission controls that likely 
warranted further investigation of mass PM emission rates or the 
operation and maintenance of PM controls. Those opacity 
restrictions were an inexact surrogate for PM mass emission rates, 
see Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 400-401 
(1973), and were never correlated to quantitative PM emission 
reductions or PM National Ambient Air Quality Standards (NAAQS) 
attainment. Continuous opacity monitors were not required or in use 
at the time, and the rule-based compliance test method was then, 
and is now, Reference Method 9 in Appendix A of 40 CFR Part 60. 
Ohio’s original PM SIP had uniform region-wide mass emission 
limitations that were technology-based and substantially more 
stringent than necessary for the purpose of attaining the then-
existing PM NAAQS for total suspended particulates. They mirrored 
the PM emission limitations in EPA’s earliest Part 60 New Source 
Performance Standards, EPA’s example PM emission limitations in 
40 CFR Part 51, and the PM emission limitations typically found in 
other States’ SIPs. 
 



Rule Package: OAC Chapter 3745-15, "General Provisions on Air Pollution Control", 
OAC Rule 3745-14-11 and OAC Rule 3745-17-07 – 5-year Review 
Response to Comments 
September 2022                                                                                                                      Page 20 of 24 
 

 

In early litigation over the Ohio PM SIP, EPA assured the U.S. Court 
of Appeals for the Sixth Circuit that an exemption for emissions 
during startups, shutdowns, and malfunctions was necessary. See 
Buckeye Power v. EPA, 525 F.2d 80, 81-82 (6th Cir. 1975) (“since 
the protested [PM SIP] approval, the federal Administrator has 
concluded that Ohio’s emission regulation should be revised to allow 
exceptions for emissions during start-ups, shutdowns, and 
malfunctions. ... The federal Administrator’s pronouncements on 
these points are definite and apparently conclusive, since he 
indicates that he will make them all conditions for continued approval 
of the Ohio plan.”). EPA publications at the time explained, moreover, 
that opacity standards were simply “a necessary supplement to mass 
emission standards. Opacity standards help assure that sources and 
emission control systems continue to be properly maintained and 
operated so as to comply with mass emission standards.” (Emphasis 
added.) EPA Response to Remand Ordered by U.S. Court of 
Appeals for the District of Columbia in Portland Cement Association 
v. Ruckelshaus (486 F.2d 375, June 29, 1973), Publication No. EPA-
450/2-74-023, at 26 (Nov. 1974) (available at 
https://nepis.epa.gov/Exe/ ZyPURL.cgi?Dockey=2000WW27.TXT). 

 
The SSM SIP Call reflects a 180-degree change from EPA’s original 
position on malfunction exemptions for opacity standards. But even 
now, EPA concedes that the primary reason for opacity limits in SIPs 
is to provide a familiar and readily available means of monitoring 
approximate PM emission control performance. The preamble to 
EPA’s SSM SIP Call describes opacity standards as “a useful tool to 
indicate overall operation and maintenance of a source and its 
emission control devices … .” 80 Fed. Reg. 33,840, 33,908 (Jun 12, 
2015). EPA agrees, moreover, that “the precise correlation between 
opacity and PM mass emissions is not always known for a specific 
source under all operating conditions … .” (Id.) And although opacity 
is a “surrogate for PM emissions” (id.), EPA concedes there is only 
“commonly [not always] a positive [not direct] correlation between 
PM and opacity … .” (Id. (emphasis and inserts added).) 
 
Ohio EPA must also keep in mind that it does not need to make its 
opacity standards more stringent to attain or maintain the PM 
NAAQS. EPA has not determined that Ohio’s PM SIP is 
“substantially inadequate” to attain and maintain the PM NAAQS. 
Rather, the SSM SIP call finds the malfunction/shutdown exemption 
in Ohio Adm. Code 3745-17-07 to be “substantially inadequate” to 
meet EPA’s new policy regarding the meaning of “on a continuous 
basis” in the definition of “emission limitation” in section 302(k) of the 
Clean Air Act. The overall control strategy in Ohio’s current approved 
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PM SIP has successfully attained the PM NAAQS everywhere in the 
State and does not need to be made more stringent. 

 
Given this, it would be arbitrary simply to eliminate Ohio’s more than 
40-year-old malfunction/shutdown exemption and create a never-
intended or justified performance obligation more infeasible of 
attainment than any other provision in the Ohio SIP. Ohio’s opacity 
restrictions have their useful role in Ohio’s SIP, but they were never 
designed, intended, technically supported, or scientifically justified to 
be applied and enforced under operating conditions excluded from 
their applicability and compliance testing metrics and protocols. And 
eliminating the existing malfunction exemptions in those opacity 
standards is not necessary to maintain the existing PM NAAQS.  

 
II. The Trade Associations’ Proposed Alternatives to Ohio EPA’s 
Draft Amendments 
 
The Commenters would vigorously object to Ohio EPA’s 
promulgation and federalization of a new 20% opacity limit applicable 
during malfunction/shutdown conditions. Retaining the existing more 
than forty-year-old malfunction/shutdown exemption in Ohio Adm. 
Code 3745-17- 07(A)(3)(c) and (B)(11)(f), and simply removing it 
from the SIP, would be a better option than repealing the exemption 
altogether and substituting a 20% opacity limit in its place. Removing 
the exemption from the SIP would remedy the “substantial 
inadequacy” claimed by EPA in the SSM SIP Call, while preserving 
the existing exemption under Ohio law.  
  
In addition to retaining the current malfunction/shutdown exemption 
in Ohio Adm. Code 3745-17-07 as Ohio law, Ohio EPA should add 
to the SIP a more stringent hourly opacity limit of 60% opacity during 
malfunction/shutdown conditions. This could be done by amending 
the end of Ohio Adm. Code 3745-17-07(A)(1)(b) to state: 

 
(A) Visible particulate emission limitations for stack emissions: 

 
(1) General limitations: 

 
(a) Except as otherwise specified in paragraphs (A)(1)(b), 

(A)(2) and (A)(3) of this rule, visible particulate emissions 
from any stack shall not exceed twenty per cent opacity, 
as a six-minute average. 
 

(b) Except as otherwise specified in paragraphs (A)(2) and 
(A)(3) of this rule, visible particulate emissions from any 
stack may exceed twenty per cent opacity, as a six-minute 
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average, for not more than six consecutive minutes in any 
sixty minutes, but shall not exceed sixty per cent opacity, 
as a six-minute average, at any other time except during 
periods of malfunction or shutdown. During periods of 
malfunction or shutdown, visible particulate emissions 
from any stack may not exceed sixty per cent opacity as 
a sixty-minute average. 

 
This would be comparable in overall stringency to the opacity level 
allowed at all times during normal operations in some approved SIPs. 
For example, Indiana’s SIP (326 IAC 5-1-2) and Georgia’s SIP (GA 
R&R 391-3-1-02(2)(b)) allow 40% opacity. The sixty-minute 
averaging time is consistent with the sixty-minute intervals in which 
the current SIP allows up to 60% opacity for a six consecutive minute 
period. A more stringent malfunction/shutdown opacity limit 0f 60% 
over a sixty minute period would be more in line with technological 
feasibility and less likely to arbitrarily prohibit circumstances beyond 
the reasonable control of source owners and operators that do not 
jeopardize attainment and maintenance of the PM NAAQS. It would 
also avoid subjecting malfunction and shutdown events to 
unreasonably short 6-minute average compliance averaging time, 
which is arbitrary overkill unconnected to NAAQS attainment and 
maintenance.  
 
Additionally, there are circumstances under which SIP opacity 
restrictions simply are not needed. For example, in the SSM SIP Call 
preamble, EPA states: 

 
If a source is subject to a sufficiently stringent PM limitation and has 
opted to install, calibrate, maintain and operate a PM CEMS to 
measure PM emissions, then it is reasonable for the EPA to conclude 
that an opacity emission limitation is not needed for that particular 
source for those purposes. The direct measurement of PM, in 
conjunction with an appropriately stringent PM emission limitation 
that applies continuously, is an appropriate means to assure 
adequate control of PM emissions on a continuous basis. States 
evaluating how best to replace impermissible SSM exemptions from 
opacity standards may wish to consider a similar approach, 
conditioned upon the use of PM CEMS and a sufficiently stringent 
PM emission limitation. 

 
80 Fed. Reg. at 33,891-92. Ohio EPA should add this exclusion, and 
potentially other similar or appropriate exclusions, in Ohio Adm. 
Code 3745-17-07(A)(3) and the SIP.  
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Finally, we recommend that Ohio EPA add to Ohio Adm. Code 3745-
17-07, as a SIP revision if necessary, an optional provision for case-
by-case approval of source-specific startup, shutdown, and/or 
malfunction opacity emission limitations. Such a provision would be 
similar to the mechanism for Equivalent Visible Emission Limitations 
in Ohio Adm. Code 3745-17-07(C), but would require a 
demonstration of PM NAAQS protection in lieu of mass particulate 
emission limitation equivalency. Ohio EPA could be informed by 
EPA’s SSM provisions under 40 C.F.R. Parts 60 and 63, but with an 
appropriate emission limitation for SSM conditions in lieu of an 
outright exemption. 
 
Because these new restrictions on the opacity of PM emissions 
during malfunction/shutdown conditions, as (erroneously and 
arbitrarily) commanded by the SSM SIP Call, will be more stringent 
than the status quo, they will not be subject to any “anti-backsliding” 
provisions in sections 110(k)(3), 110 (l), or 193 of the Clean Air Act. 
The status quo is that the current approved Ohio SIP exempts 
malfunction/shutdown conditions from any restriction on the opacity 
of PM emissions during malfunction/shutdown conditions. Any new 
restriction in the Ohio SIP on opacity emissions during 
malfunction/shutdown conditions would be more stringent than, not 
a relaxation of the current law.  
 
III. Conclusion 
 
The Ohio Chemistry Technology Council, the Ohio Chamber of 
Commerce, the Ohio Manufacturers’ Association, the Ohio Oil and 
Gas Association, and the American Petroleum Institute-Ohio 
appreciate the opportunity to comment on Ohio EPA’s corrected 
Interested Party Review draft amendments to Ohio Adm. Code 3745-
17-07 in response to both U.S. EPA’s finding of “substantial 
inadequacy” and SIP Call and Ohio EPA’s 5-year review obligation. 
The Trade Associations encourage Ohio EPA not to impose more 
stringent opacity standards for malfunction/shutdown periods than 
are absolutely necessary to comply with the SSM SIP Call and, at a  
 
minimum, to preserve the existing, long-running 
malfunction/shutdown exemption under Ohio law.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 30: Paragraphs (A)(3)(c) and (B)(11)(f) of OAC rule 3745-17-07 will be 

retained in the Ohio rule. Ohio will be requesting U.S. EPA remove 
these paragraphs from Ohio’s SIP. 
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Miscellaneous Comments 
 
Comment 31: [From July 8, 2022, Comments] The Trade Associations also suggest 

a variety of non-substantive revisions to the draft rules to make the 
rules clearer and more consistent. A red-line version showing the 
recommended changes is also attached.  
(Eric B. Gallon, Porter Wright Morris & Arthur LLP on behalf of 
the Trade Associations) 

 
Response 31: Ohio EPA has evaluated the suggested revisions in the attached 

redline version and incorporated many of them, as determined 
appropriate. Substantive revisions are discussed in the responses 
above. 

 
 

End of Response to Comments 


