IN THE COURT OF COMMON PLEAS
DELAWARE COUNTY, OHIO
STATE OF OHIO ex rel. . CASE NO. 13-CV-H-06-0517
MICHAEL DEWINE - '
OHIO ATTORNEY GENERAL JUDGE KRUEGER |
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CONSENT ORDER

Plaintff, the State of Ohio (“Plaintiff”’/“State”), by and through its cmlnscl Attorney
General Michael DeWine, filed a Complaint against Defendant River Run of | Powell, LLC
(“Defendant River Run”) alleging violations of Ohio’s Water Polluton Control laws,E Ohio Revised
Code ("R.C.”) Chapter 6111, occurring at a residential subdivision site which is 2 development
approximately twenty-five (25) acres in size located off of Jewett Road, near State Route 315, Powell,

!
in Delaware County, Ohio, (“the Site”), and which was owned ot operated by Defendant River Run

at all times relevant to the Complaint. This Consent Order constitutes a resclution of disputed
claims.

NOW THEREFORE, without the trial of any issue of fact or law, and uponithe consent of

the parties hereto, it is hereby ORDERED, ADJUDGED and DECREED as follows:
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I. JURISDICTION AND VENUE

i The Court has jurisdiction over both the parties and the subject mattm" of this action
pursuant to R.C. Chapter 6111. The Complaint states a claim upon which relief c!an be granted
against Defendant River Run under R.C. Chapter 6111. Venue is proper in this Court!

II. PERSONS BOUND

2. All terms and provisions of this Consent Order shall apply to and be binding upon
the Defendant River Run, its sole member Cugini & Capoccia Builders, Inc. (“CCBI’i’) {collectively,
“Bound Parties”), the Bound Parties’ agents, employees, assigns, successors in intefest and any

{

person acting in concett, privity or participation with the Bound Parties.

II1. SATISFACTION OF LAWSUIT

3, Compliance with the terms of this Consent Order shall constitute full satisfacton of

any civil liability by the Bound Parties for all claims alleged in the State’s Complaint and in the

State’s proposed Amended Complaint for which the State sought leave to file (tlhe “Amended

Complaint,” and together with the State’s Complaiat, the “Complaints”).
IV. RESERVATION OF RIGHTS

4. Nothing in this Consent Order, including the imposition of stipulated civil penaltes

for violations of this Consent Order, shall limit the authority of the State of Ohio tor

(a) Seek any legal or equitable relief from the Bound Parﬁesl or any other
approprate person for claims or conditions not alleged in the Complaints,
including violations that occur after the filing of thc Complaint.
Notwithstanding the preceding sentence, Plaintiff acknowlcdges the
allegations in the Complaints allege all believed conditions and/or violations

related to the Site;
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®)

©

(d)

(©

Seck any legal or equitable relief from the Bound Parties or any other
appropriate person for claims or conditions alleged in the Complaints that
occur or exist on the date of or after the entry of this Consent Order;

Enforce this Consent Order through a contempt action or otherwise seek
relief for violations of this Consent Order;

Take any action authotized by law against any approptate person, including
the Bound Parties, to eliminate or mitigate conditions at the Site that may
present 2 threat to the public health or welfare, or the enw.ronment in
derogation of applicable laws and regulations, for which Oh;o EPA has the
authority to enforce; and/or g

Bring any legal or equitable action against any appropriate person other than
the Bound Parties for any violation of applicable laws. Fot the purposes of
this Consent Order, the term “person™ includes: an individual, corporation
(including, but not limited to, a limited liability corpomuon) lbusmess trost,
estate, trust, partnership, association, municipal corporation, interstate body
created by compact, and other ofﬁcets agents, employees, attorneys, and/or
those in active concert or participation with any of them.

V. INJUNCTION

5. The Bound Parties are permanently enjoined and ordeted to comply immediately

with all applicable provisions of R.C. Chapter 6111 and the rules promulgated under that Chapter

subject to the terms hereof.

6. The Bound Parties are permanently enjoined and ordered to comply immediately

with 2003 General NPDES Permit for Storm Water Discharges Associated with Construction

Activities, Permit No. OHC 000002 (“2003 General Permit”) as well as any tenewals or

modifications of the 2003 General Permit.

7. By no later than thirty (30) days following entry of this Consent Order, the Bound

Parties shall submit a proposal to Ohio EPA, Division of Surface Water, Central District Office,

Attn.: Harry Kalhpolitts, Lazarus Government Center, P.O. Box 1049, Columbus, OH 43216-1049
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to address the post-construction requirements for the Site in accordance with Part IILG.2.e of the

2003 General Permit. At a minimum, this proposal shall include both of the fo]lowing% components:
i

(2) An “As-Built” Certification of the centralized sediment basin| at the
Site, reflecting current conditions. The “As-Built” must include 2

survey to determine the amount of accumulated sediment
impoundment with a compatison to original design capacity.

in the

() A calculation of the Water Quality Volume (WQv) and the assc%)ciated

drawdown of the WQv for the Site.

In the event that Ohio EPA determines that the submitted proposal does not

meet the post-

construction requirements of the 2003 General Permit, Ohio EPA will inform the Bound Parties in

writing of the corrective actions tequited by no later than thirty (30) days f"ollowing receipt of the

proposaL

8. By no later than sixty (60) days following the later of the submission| of the Bound

Parties’ proposal to Ohic EPA as set forth in Paragraph 7 above or Ohio EPA’s w:iitten notice of

the cotrective actions required as set forth in Paragraph 7 above, the Bound Patties shall have

performed all corrective measures, if any, required to meet the post-construction requirements of

the 2003 General Permit and shall submit a complete Notce of Termination Application for the Site

to Ohio EPA, Division of Surface Water, Central District Office, Attn.: Harry Kallipolitis, Lazarus

Government Center, P.O. Box 1049, Columbus, OH 43216-1049. The parties ar

modify the timing required by this Paragraph by agreement should weather or other

e permitted to

acts outside of

the Bound Parties’ control -prevent the corrective measures from being reasonably taken, and

reasonable modification based on such external factors shall not be untreasonably withheld by the

Ohio EPA.
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VI. CIVIL PENALTY

9 The Bound Parties shall pay to the State of Ohio a civil penalty of thirty thousand

dollars ($30,000) for violations of Ohio’s water pollution control laws in installments|jaccording to
the following schedule:
(8 - B} no later than thirty (30) days following the entry of this Consent

Order, the Bound Parties shall pay ten-thousand dollars (§10,800.00)
of the civil penalty.

() By no later than six (6) months following entry of this Conscut
Otder, the Bound Parties shall pay five-thousand dollars (§5, 000 00)
of the civil penalty.

(c) By no later than twelve (12) months following entry of this Consent
Otder, the Bound Parties shall pay five-thousand dollats ($5, 000. 00)
of the civil penalty.

(d By no later than eighteen (18) months following entty of this
Consent Order, the Bound Parties shall pay five-thousand |dollars
($5,000.00) of the civil penalty.

{e) By no later than twenty-four (24) months following entry ‘of this
Consent Order, the Bound Parties shall pay the remaining five-
thousand ($5,000.00) of the civil penalty.

10.  Each penalty payment shall be made by a certified check for the amount as stated
above, payable to the order of “Treasuret, State of Ohio” and delivered to Scott Hainer, Paralegal,

Eanvironmental Enforcement Section, 30 East Broad Street, 25th Floor, Columbus, Ohio

43215-3400.
11.  If the Bound Parties miss any of the scheduled payments as set forth above, all

remaining payments, along with interest as set forth in R.C, 5703.47 accruing from the date of

entry of this Consent Order, shall become immediately due and owing.
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VII. STIPULATED PENALTIES

12.  In the event that the Bound Partes fail to comply with any requirement of Section

V of this Consent Order, is the Bound Parties are liable for and shall immediately pay stipulated

penalties in accordance with the following schedule for each failure to comply:

(a) For each day of each failure to comply with a requirement
from one (1) day to thirty (30) days — one bundred fifty
dollars ($150.00) per day per requirement not met;

() For each day of each failure to comply with a requirement
from thirty-one (31) days to sixty (60) days — three hundred
dollars ($300.00) per day per requirement not met;

() For each day of each failure to comply with a requirement
over sixty-ome (61) days — four hundred fifty dollars
($450.00) per day per requirement not met.

H
H

I
13.  Payments due under Paragraph 12 shall be made without demand within forty-five

(45) days from the date of the failure to meet the applicable deadline. Payn;lents shall be

accompanied by 2 written explanation of the deadline missed. Any payment required to be made

l
under this paragraph shall be made by delivering a certified check or checks for the appropriate

)
amount(s), made payable to “Treasurer, State of Ohio,” to Scott Hainer, Paralegal, anﬁonmentai

: |
Enforcement Section, Ohio Attorney General’s Office, 30 East Broad Street, 25th Floor, Columbus,

Ohio 43215-3400. The payment of stipulated penalties by the Bound Parties and the acceptance of

such stipulated penalties by Plaintiff for specific violations pursuant this Section shall not be

construed to limit Plaintiffs authority to seek additional relief or to otherwise

seek judicial

enforcement of this Consent Otder. Further, payment by the Bound Parties shall not be considered

an admission of liability on the part of the Bound Parties.
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14.  The stipulated penalties imposed by Paragraph 12 of this Consent Order may be

terminated as to each specific paragraph of this Consent Order, for which stipulated penalties are

imposed, only after the Bound Parties has achieved and maintained complianc? with all the

requirements of that paragraph for a period of twelve (12) consecutive months and ha

]
I

s paid any and

all stpulated penalties incurred related to that paragraph. Termination of one paragraph subject to

stipulated penalties under this Consent Order shall not terminate the accrual of ot the liability for

paymenf of stipulated penalties under any other paragraph. Termination of stipu

lated penaltes

under this Consent Order shall only be upon written application by any party, and by order of the

Court after the Court has made a determination that the requirements of this paragraph have been

satisfied.

VIiI. COMPLIANCE NOT DEPENDENT ON GRANTS OR LOA]

NS

[
15.  Performance of the terms of this Consent Otrder by the Bound Parties is not

conditioned on the receipt of any Federal or State grants, loans and/or funds. In

addition, the

Bound Parties’ performance is not excused by the failute to obtain or any shortfall of any Federal

or State grants, loans and/or funds or by the processing of any applications for the sa:}ne.

IX. MISCELLANEOUS ‘

16.  Nothing in this Consent Otder shall affect the Bound Parties’ obligations to

comply with all applicable federal, state or local laws, regulations, rules or ordinances.

17. Any acceptance by the State of Ohio of any payment, document or other work due

hereunder subsequent to the time that the obligation 1s due under this Consent Or

relieve the Bound Parties from the obligations created by this Consent Order.
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18.  The Bound Parties shall inform the Ohio EPA of any change or cessation of the

business that is the subject of this action.

X. COSTS

19.  The Bound Parties shall pay the court costs of this action. i

20.  The Bound Parties are hereby ordered to pay the costs incurred By thie Ohio EPA
for the publication of the Consent Order in Ohi;:) EPA’s Weekly Review and 2 rilcwspaper of
general circulation as required in Paragraph 22, below. The Bound Parties shall }iaay the costs
associated with publication by delivering a certified check payable to: “Treasurer, Stiate of Ohio”
and with a notation indicating that the funds are going to “Fund 699” on it, in the amount of the
costs, to the Fiscal Officer, Ohio EPA, P.O. Box 1049, Columbus, Ohio 43216-1049 within thirty
(30) days from the date the Bound Parties receive notice of the costs from Ohio EPA!

XI. CONTINUING JURISDICTION . |
21, This Court shall retain jurisdiction over this action for the purpose of enforcing

and administrating the Bound Parties’ compliance with this Consent Order.

XII. ENTRY OF CONSENT ORDER AND FINAL JUDGMENT BY CLERK

22.  The parties agree and acknowledge that final approval by Plaintiff a:iad Defendant
River Run and eatry of this Consent Order is subject to the requirements c:)f 40 CFR
123(d)(1)(iii), which provides for notice of the lodging of the Consent Order, opiportunity for
public comment, and the consideration of any public comments. Both Plaintiff and Defendant

River Run reserve the right to withdraw this Consent Order based on comments received during

the public comment period.
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2% Pursuant to Rule 58 of the Ohio Rules of Civil Procedure, upon the signing of this

Consent Order by the Court, the clerk is hereby directed to enter it upon the journal. Within three

days of entering the judgment upon the joutnal, the clerk is };ereby directed to sefve upon the
parties a notice of the judgment and its date of entry upon the journal in the manner ;!;rescﬁbed by
Rule 5(B) of the Ohio Rules of Civil Procedure and note the service in the appearanceldocket.

IT IS SO GRDERED.

1124hiy
DATE

COURT OF COMMON PL:
DELAWARE COUNTY

The Clerk of the Court is hereby ORDERED to serve a
copy of the Judgment Entry upon ali planics or counsel by.

ﬂeguiar U.S. Mail i

3 Attorney mallbox at the Delaware (l:oumy Courthouse

O Facsimile b Rent sent to
€ach aibmey/party by:
fdinary mai '
o 4ry mail ff

3 attorney mailbox
3 cerlified mail
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APPROVED:
MICHAEL DeEWINE
OHIO ATTORNEY GENERAL

- A

{ — - L4 /‘ 2

J.m?( R Weber (0083960) Qe J. Kessler (0059236) |
D. Rees Alexander (0090675) Phillip G. Eckenrode (0084187)
Assistant Attorneys General Hahn Loeser & Parks, LLP
Environmental Enforcement Section 65 East State Street
30 East Broad Street, 25th Floor Suite 1400
Columbus, Ohio 43215 Columbus, Ohioc 43215
Telephone:  614-466-2766 Telephone:  614-233-5168
Facsimile: 614-644-1926 Facsimile: 614-221-5909
janean. weber@ohioattorneygeneral.gov mkessler@hahnlaw.com
rees.alexander@ohioattorneygeneral gov peckenrode@hahnlaw.com
Counsel for Plaintiff, State of Obio Counsel for Defendant River Run of{Powel], LLC

River Run of Powell, L1LC
Cugini & Capoccia Builders, Inc.

PaulTugini
River Run of Powell, LLC
Cugini & Capoccia Builders, Ini

0

Bound Parties

10

6817746.1




