To be recorded with Deed

Records - R.C. ( 317.08


ENVIRONMENTAL COVENANT  


This Environmental Covenant is entered into pursuant to Ohio Revised Code ((R.C.() (( 5301.80 to 5301.92 by                                  , a ____________ (the (Owner(), having an address of ________and _________________, a _________ (the (Holder(), having an address of ____________, and the Ohio Environmental Protection Agency ((Ohio EPA(), as a non-holder agency, for the purpose of subjecting certain property (“the Covenant Area”) to the activity and use limitations set forth herein.

[Insert appropriate background information here.  By way of example only, as your situation may differ:

WHEREAS, the Owner is the owner in fee of certain real property, which contains the Covenant Area and is situated in ______________ County, Ohio, in the _____ watershed; 


WHEREAS, Company X (either a third party doing the project needing the 401, which sometimes could be the Owner) has proposed to construct a certain project on certain other real property (“the Company X Property”), [also] located in ____________ County, Ohio (“the Project"), which Project impacts certain surface water features located on the Company X Property and the approvals for which project required that Company X obtain a water quality certification pursuant to Section 401 of the Clean Water Act, 33 U.S.C. § 1344  from the Ohio EPA and Nationwide Permit ("NWP") coverage from the Army Corps of Engineers ("the Army Corps"); 


WHEREAS, in order to mitigate such impacts on the Company X Property and as a condition of being issued the 401 water quality certification [or state isolated wetland permit], Ohio EPA ID No. _____________ (the "401 Certification") and the NWP, the Army Corps and the Ohio EPA have required that Company X obtain mitigation property and to protect this property in perpetuity with an environmental covenant;  


WHEREAS, to meet the conditions in the 401 Certification, Company X has entered into an agreement with the Owner which provides, among other things, that Company  X will construct and implement the mitigation requirements contained in Company X’s 401 Certification and the mitigation plan on a specific area (“the Covenant Area”) of the Owner’s property;  

WHEREAS,  SEQ CHAPTER \h \r 1the Covenant Area possesses substantial value in conserving and protecting the physical, biological and chemical integrity of XYZ Stream and is important in the protection of the existing or designated use of the waters of the state pursuant to § 303 of the Clean Water Act, 33 U.S.C. § 1313 and § 6111.041 of the Ohio Water Pollution Control Act.  The specific conservation values (hereinafter "Conservation Values") of the Covenant Area have been documented in a document entitled "Wetland and Stream Mitigation Plan, Proposed Company X Building, _____ Township, _____ County, Ohio, XYZ File # 20221, [month and day], 200_" (the "Mitigation Plan").  


WHEREAS, Company X proposes to fulfill its obligation to ensure the Covenant Area and the Covenant Area’s Conservation Values are protected in perpetuity by this Environmental Covenant.
Now therefore, Owner and Holder and Ohio EPA agree to the following:

1.
Environmental Covenant.  This instrument is an environmental covenant developed and executed pursuant to R.C. (( 5301.80 to 5301.92.

2.
Covenant Area.  The Covenant Area is [an approximately          acre tract of real property; OR real property parcels numbered                 ], located at                                    , in                    County, Ohio, and more particularly  described in Exhibit A [narrative] and Exhibit B [map] attached hereto and hereby incorporated by reference herein ((the Covenant Area().

3.
The Owner is the fee simple owner of the Covenant Area.
4.
The Holder is the holder of this Environmental Covenant. [There may be more than one holder.  The Owner may be a holder.]

5.
Activity and Use Limitations.  As part of the conditions set forth in the 401 Certification issued to Company X and given the conservation values of the Covenant Area, the Owner hereby imposes and agrees to comply with the following activity and use limitations on the Covenant Area:

1. Division: Any division or subdivision of the Covenant Area is prohibited;

1. Commercial Activities: Commercial development or industrial activity on the Covenant Area is prohibited;

1. Construction: The placement or construction of any man-made modifications such as buildings, structures, fences, roads and parking lots on the Covenant Area is prohibited, other than construction activities that are authorized by the 401 mitigation plan approved by the Ohio EPA;

1. Cutting and Other Control of Vegetation: Any cutting of trees, ground cover or vegetation, or destroying by means of herbicides or pesticides on the Covenant Area is prohibited, other than the removal or control of invasive and noxious species and control activities that are authorized by the 401 mitigation plan approved by the Ohio EPA;

1. Dumping: Waste, garbage and unsightly or offensive materials are not permitted and may not be accumulated on the Covenant Area; and

1. Water Courses: Natural water courses and streams and adjacent riparian buffers may not be dredged, straightened, filled, channelized, impeded, diverted or otherwise altered on the Covenant Area, other than as part of activities that are authorized by the 401 mitigation plan approved by the Ohio EPA.

6.
Running with the Land.  This Environmental Covenant shall be binding upon the Owner and all assigns and successors in interest, including any Transferee, and shall run with the land, pursuant to R.C. ( 5301.85, subject to amendment or termination as set forth herein. The term “Transferee” as used in this Environmental Covenant, shall mean any future owner of any interest in the Covenant Area or any portion thereof, including, but not limited to, owners of an interest in fee simple, mortgagees, easement holders, and/or lessees. 

7.
Compliance Enforcement.  Compliance with this Environmental Covenant may be enforced pursuant to R.C. ( 5301.91 or other applicable law. Failure to timely enforce compliance with this Environmental Covenant or the use limitations contained herein by any party shall not bar subsequent enforcement by such party and shall not be deemed a waiver of the party’s right to take action to enforce any provision of this Covenant. Nothing in this Environmental Covenant shall restrict the Director of Ohio EPA from exercising any authority under applicable law in order to protect public health or safety or the environment. 

8.
Rights of Access.  Owner hereby grants to Ohio EPA, its agents, contractors, and employees and the Holder or its agents the right of access to the Covenant Area in connection with the implementation or Enforcement of this Environmental Covenant.

9.
Compliance Reporting.  Owner and any Transferee shall submit to Ohio EPA, upon request by the Ohio EPA, written documentation verifying that the activity and use limitations remain in place and are being complied with.

10.
Notice upon Conveyance.  Each instrument hereafter conveying any interest in the Covenant Area or any portion of the Covenant Area shall contain a notice of the activity and use limitations set forth in this Environmental Covenant, and provide the recorded location of this Environmental Covenant.  The notice shall be substantially in the following form: 

THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN  ENVIRONMENTAL COVENANT, DATED                 , 200_, RECORDED IN THE DEED OR OFFICIAL RECORDS OF THE             COUNTY RECORDER ON ___________, 200_, IN [DOCUMENT ____, or  BOOK___, PAGE ____,].  THE ENVIRONMENTAL COVENANT CONTAINS THE FOLLOWING ACTIVITY AND USE LIMITATIONS: 

[In the notice, restate restrictions from Paragraph 5 of this Covenant]

Owner shall notify Ohio EPA within ten (10) days after each conveyance of an interest in any portion of the Covenant Area.  Owner’s notice shall include the name, address and telephone number of the Transferee, and a copy of the original document that imposed restrictions on the Covenant Area.

11.
Representations and Warranties. Owner hereby represents and warrants to the other signatories hereto: 

a.
that the Owner is the sole owner of the Covenant Area; 

b.
that the Owner holds fee simple title to the Covenant Area that is free, clear and unencumbered and, for example, is not subject to any utility, road or other easement;
c.
that the Owner has the power and authority to enter into this Environmental Covenant, to grant the rights and interests herein provided and to carry out all obligations hereunder; and 

d.
that this Environmental Covenant will not materially violate or contravene or constitute a material default under any  other agreement, document or instrument to which Owner is a party or by which Owner may be bound or affected.

12.
Amendment or Termination. This Environmental Covenant may be amended or terminated only by consent of all of the following: the Owner or a Transferee, the Holder[s], and the Ohio EPA, pursuant to R.C. §§ 5301.89 or 5301.90 and other applicable law.  “Amendment” means any changes to the Environmental Covenant, including the activity and use limitations set forth herein, or the elimination of one or more activity and use limitations when there is at least one limitation remaining.  “Termination” means the elimination of all activity and use limitations set forth herein and all other obligations under this Environmental Covenant.  Amendment or termination shall not affect Company X's obligations pursuant to the 401 Certification. 

This Environmental Covenant may be amended or terminated only by a written instrument duly executed by the Director of Ohio EPA, the Holder[s], and the Owner[s] or Transferee[s] of the Covenant Area or portion thereof, as applicable.  Within thirty (30) days of signature by all requisite parties on any amendment or termination of this Environmental Covenant, the Owner[s] or Transferee[s] shall file such instrument for recording with the _______________County Recorder’s Office, and shall provide a true copy of the recorded instrument to Ohio EPA. 

13.
Severability.  If any provision of this Environmental Covenant is found to be unenforceable in any respect, the validity, legality, and enforceability of the remaining provisions shall not in any way be affected or impaired.

14.
Governing Law.  This Environmental Covenant shall be governed by and interpreted in accordance with the laws of the State of Ohio.

15.
Recordation.  Within [thirty (30)] days after the date of the final required 

signature upon this Environmental Covenant, the Owner shall file this Environmental Covenant  for recording, in the same manner as a deed to the property, with the ________ County Recorder(s Office.

16.
Effective Date.  The effective date of this Environmental Covenant shall be the date upon which the fully executed Environmental Covenant has been recorded as a deed record for the Covenant Area with the ___________ County Recorder.

17.
Distribution of Environmental Covenant.  The Owner[s] shall distribute a file- and date-stamped copy of the recorded Environmental Covenant to: Ohio EPA; the [City, County, Township, Village] of _________; [any (Holder,( any lessee, each person who signed the Environmental Covenant, each person holding a recorded interest in the Property; and any other person designated by Ohio EPA; see ORC ( 5301.83].

18.  Notice.  Unless otherwise notified in writing by or on behalf of the current owner or Ohio EPA, any document or communication required by this Environmental Covenant shall be submitted to:

[title or position]

Division of [_________]

Ohio EPA

P.O. Box 1049

Columbus, Ohio 43216-1049

[title or position]

[address]

19.
Counterparts.  This Covenant may be executed in several counterparts, each of which may be deemed an original, and all of such counterparts together shall constitute one and the same Covenant. {This section is optional.  To be used where there are numerous parties and forwarding a single original copy to each party in series will be difficult and having each copy sign a signature page to be assembled in one original is acceptable to all parties.}

The undersigned [representatives of] the Owner[s] and Holder[s] represent and certify that they are authorized to execute this Environmental Covenant. 

IT IS SO AGREED:
OWNER:

_______________________, 

[E.g., The covenant area owner]
By: __________________________________

Its: __________________________________

Date: ________________________________

State of ___________________
)

) 
ss:

County of __________________ ) 

Before me, a notary public, in and for said county and state, personally appeared                         , a duly authorized representative of                             , who acknowledged to me that [he/she] did execute the foregoing instrument on behalf of                             .

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my official seal this          day of            , 200_.

____________________________________________

Notary Public

HOLDER:

_______________________, 

[E.g., An Ohio not-for-profit corporation]
By: __________________________________

Its: __________________________________

Date: ________________________________

State of ___________________
)

) 
ss:

County of __________________ ) 

Before me, a notary public, in and for said county and state, personally appeared                         , a duly authorized representative of                             , who acknowledged to me that [he/she] did execute the foregoing instrument on behalf of                             .

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my official seal this          day of            , 200_.

____________________________________________

Notary Public

OHIO ENVIRONMENTAL PROTECTION AGENCY

__________________________________

By: _________________

      Director

Date: ______________________

State of Ohio

)

) 
ss:

County of Franklin
) 

Before me, a notary public, in and for said county and state, personally appeared                         , the Director of Ohio EPA, who acknowledged to me that [he/she] did execute the foregoing instrument on behalf of Ohio EPA.

IN TESTIMONY WHEREOF, I have subscribed my name and affixed my official seal this          day of ________, 200_.

____________________________________________

Notary Public
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