IN THE COURT OF COMMON PLEAS COpemed i

GUERNSEY COUNTY OHIO -
IR 7Y
STATEOF OHIO,exrel. “:. - -~ : - CASE NO88M265
BETTY D. MONTGOMERY it 0 e
ATTORNEY GENERAL QDI 7+ o= JUDGE RICHARD D. H]EH'{'}F"'- SEY 30, Biog
e . .~ “(byAssignment)
Plaintiff, REC E]VED
VS. MAR 2 2 2002
WESTLAND LANDFILL, INC., :  MODIFIED CONSEN P
etal., - - ) )
HNAL ADPE"L’.,E
. LTS
Defendants 0.{3

On June 15, 1995, the State of Ohio by its Attorney General and on behalf of the Director
of the Ohio Environmental Protection Agency (hereinafter “Director” and “Ohio EPA”), filed the
State of Ohio’s Civil Charges in Contempt Against All Defendants stating that Howard R.
Winnett, Gordon Forster and Westland Landfill, Inc., (hereinafter “Defendants”) violated the

provisionsof the Court’s Consent Order filed on March 30, 1992 (hereinafter “hlarch 1992

Order”). On July 8, 1998, the State of Ohio filed Plaintiffs Motion for Leave to File Amended
Civil Charges in Contempt Against All Defendants, (1998 Version) Instanter and Plaintiffs
Amended Civil Charges in Contempt Against All Defendants (The two above-namedpleadings
are hereinafter referred to as “State’s Charges in Contempt™). At this time, Defendants agree that
they have failed to fully comply with and are therefore in violation of the March, 1992 Order.
Defendant3 further agree to enter into this Modified Consent Order to resolve the State’s Charges
in Contempt which are pending in this case. The terms and provisions of this Modified Consent
Order shall supersede and replace the March, 1992 Order.

It is ORDERED AND ADJUDGED, that Defendants may purge themselves of the

contempt of the March, 1992 Order upon Defendants’ full and complete satisfaction of the



compliance requirements and the amounts owed to PlaintiffState of Ohio, as set forth in this

Modified Consent Order

. JURISDICTION

1 The Court has authority to issue this Modified Consent Order pursuant to O.R.C.

Chapter 3734.
11. PARTIES

2. The provisions of this Modified Consent Order shall apply to and be binding upon
the Defendants, their agents, officers, employees, assigns, and successors in interest. In addition,
this Modified Consent Order shall apply to all persons, firms, corporations andother entities

having notice of this Modified Consent Order and acting in privity with Defendants.

IHI. INJUNCTION

3. Defendants are ORDERED and ENJOINED to immediately cease
accepting all wastes at the Westland Landfill including, but not limited to, solid waste as defined
jﬁ*ﬂhc 3745-27-01(B)(43). <

4. Defendant Howard R. Winnett is ORDERED and ENJOINED to pay to the State of
Ohio a civil penalty in the amount of Two Hundred Twenty-five Thousand Dollars
($225,000.00). However, if Defendant Howard R. Winnett fully complies with the terms and
conditions hereinafter set forth in paragraph 6 of this Modified Consent Order, the payments
made pur§uant to that paragraph shall be in lieu of any civil penalty and in satisfaction of all civil
penalty claims relating to the Defendants’ violations identified in the State’s Charges in

Contempt. If Defendant Howard R. Winnett fails to comply with the terms and conditions of

paragraph 6, the civil penalty mentioned in this paragraph shall be in addition to Defendants’



obligation.to fully fund the closure, post-closure trust set out in paragraph 5 below.

5. Attached to this Modified Consent Order and made a part hereof as Attachment 1, is
a trust fund agreement entitled, “Westland Landfill Trust Agreement.” The Westland Landfill
Trust established by the Westland Landfill Trust Agreement is to provide for the closure and
post-closure costs of the Westland Landfill. Defendant Howard R. Winnett agrees and is
ORDERED and ENJOINED to fund the closure/post-closure trust fund, Account Number
1083014303 _, located at the Huntimgton Bank, for the full amount of the cost estimate for
closureand post-closure care found in Schedule A of Attachment 1 including any adjustments
from updated cost estimates approved by the Ohio EPA. The wording of_the Westland Landfill
Trust Agreement is identical in substance to OAC 3745-27-17(A) and contains the following
additional language:

a. Any moneys remaining in the trust fund after the completion of the

thirty year post-closure period, shall be disbursed to the Ohio EPA
3 for payment into the hazardous waste, clean-up fund established pursuant
= to R.C. Section 3734.28, or any successor fundidentified by the Ohio

EPA; and

b. "The Director, at his non-reviewablediscretion, may allow, or provide
for the disbursement of any proceeds from the trust fund for the payment of any
closure, post-closure care or other costs associated with environmental remedial
activities or corrective measures at the Westland Landfill.

C. “There shall not be any further modifications or amendments to the trust
instrument for the trust fund without the Director’s written approval.

6. The Court finds that Defendants have limited financial resources. Accordingly, the
Court hereby SUSPENDS its civil penalty order in paragraph 4 herein and its order in paragraph

5 herein that Defendant Howard R. Winnett fully fund the closure, post-closure trust, on the

following conditions:

Lad



a. Defendant Howard R. Winnett shall deposit to the trust mentioned in paragraph 5 ..
herein not less than Two Hundred and Twenty-Five Thousand Dollars
($225,000.00) according to the following schedule:

Payment Date Payment Amount Due Remaining Balance Due
September 29,2001  $185,000.00 $40,000.00
October 19,2001 $15,000.00 $25,000.00
April 19,2002 $25,000.00 $0.00
b. The parties agree that the schedule set out above includes a grace period of thirty

(30) days. Under this provision, payments will not be considered late under the
Modified Consent Order until thirty calendar days after the due date set out in the

schedule.

IV. COMPLIANCE WITH APPLICABLE LAWS

7. Nothing herein shall affect Defendants obligation to comply with all applicable
federal, state, or local laws, regulation, rules, or ordinances. Defendants shall obtain all federal,
state.,or local permits and licenses necessary to comply with this Modified Consent Order.

V. MONEYS RELEASED FROM THE TRUST FUND

= 8. The Plaintiff, pursuant to its regulatory authorit;may, at Plaintiffs non-
reviewable discretion, perform closure and/or post-closure and/or corrective measure activities at
the Westland Landfill at any time by using the funds from the trust fund. The Defendants waive

any rights to challenge any of the activities identified in this paragraph.

VI. SATISFACTION OF LAWSUIT

9. Except as otherwise provided for by this Modified Consent Order andor by law,
1
compliance with the terms of this Modified Consent Order shall constitute full and complete

satisfaction of Defendants’ civil liability to Plaintiff for all claims alleged in Plaintiffs

Complaint.



VII. GENERAL PROVISIONS

10. This court shall retain jurisdiction over this cause for the purpose of making any
order or decree which it deems necessary to enforce this Modified Consent Order.

1l.  Unless otherwise specified in this Modified Consent Order, all references to Ohio
Administrative Code shall refer to the most recent version of the rule that is effective on the date
of entry of this Modified Consent Order. Attachment 1 of this Modified Consent Order is fully
incorporated into this Modified Consent Order.

12.  All court costs of this action shall be assessed against the Defendants and paid by
the Defendants.

13.  Documents required by this Modified Consent Order to be submitted to the Ohio
EPA shall be submitted to:

Ohio Environmental Protection Agency
Southeast District Office, DSIWM

] 2195 Front Street -
= Logan, Ohio 43138 -

IT 1S SO ORDERED THIS ,.j:_" EE DAY (]F&M L2001, BY:

}% Yy TR
JUDNGE RICHARD D. HfXSON

(Sitting by Assignment from
Muskingufm County, Ohio)



AGREED BY:

Vs

H)l’F'STLAND LANDFILL, INC. BETTY D. MONTGOMERY
BY: Gordon K. Foster, President ATTORNEY GENERAL OF OHIO
P. O. Box 425
Cambridge, Ohio 43725
] / )
/ {7
i '. L=z
/Arﬁﬁfﬁr//// )s"f’if JML / f '-f *"r‘f L
HOWARD R. WINNETT MICHAEL E. IDZKOWSK’I/(0062839)
10673 Twin Oaks Drive SUMMER J. KOLADIN (0072072)
Cambridge, Ohio 43725 Assistant Attorneys General

Environmental Enforcement Section

30 East Broad Street, 25th Floor
{ i Columbus, Ohio 43215-3428
o Telephone: (614) 466-2766
;:)Amnw K. FORST Flt
908 North 7 Street ATTORNEYS FOR PLAINTIFF

Cambridge, Ohio 43725

DEFENDANTS

AR, <

STEPHEN C. HEINE, ESQ.
Heine & Ferguson

803 Steubenville Avenue
Cambridge, Ohio 43725

ATTORNEY FOR DEFENDANTS

FAEES\IDZKOWS\Westland Landfill\9-21-01Agreed Order.doc
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Attachment 1

WESTLAND LANDFILL, TRUST AGREEMENT

The "Agreement,” entered into asof __ T¢c. 7, 2001, by and between Westland
Lancfill, Inc., by its President Howard R. Winnett and Vice President Gordon k. Forster (the
"Grantor™); Huntington National Bank, a National Bank (the "Trustee"); and the Ohio
Environmental Protection Agency (the "Ohio EPA").

=

Whereas, the Ohio EPA has established‘certainrules applicable to the Grantor, requiring
that the owner or operator of a solid waste facility provide assurance that funds will be available
when needed for final closure andfor post-closure care, and/or corrective measures uf the facility,

Whereas, the Grantor has elected to establish a trust to provide all or part of sm:h

: financial assurance for the facilities identified herein,

Whereas, the Grantor, acting through its duly authorized officers has selected the Trustee
to be the trustee under this Agreement, and the Trustee is willing to act as trustee,

Mow, therefore, the Grantor and the Trustee agree as follows:

Section 1. Definitions. As used in this Agreement:

The term "Grantor" means the owner or operator who enters into this Agreement

Z @
and any successors or assigns of the Grantor.

(b)  The term "Trustee™ means the trustee who enters into this Agreement and afy”

SNCCESsOr rustiee,

(c) The term "Director' means the director of the Ohio EPA, ar his designee.

Section 2. ldentification of Facilities and Cost Estimates. This Agreement pertains to the
facilities and/or noncontiguous unit(s) of a sanitary landfill facility and cost estimates identified .
on the attached Schedule A, pertaining to closure and post-closure care including any
ad;uslmenrs from updated cost estimates approved by the Ohio EPA, as well as any outstanding
monthly dmpasal fees owed to the State. Said Facilities specifically include what is commonly -
known as the Westland Landfill, Inc., a solid waste landfill located at LD, #2, New Concord,

Guensey County, Ohio. i

Section 3. Establishment of Fund. The Grantor and the Trustee hereby establish a trust fund,
the "Fund,” for the benefit of the Ohio EPA. The Grantor and the Trustee intend that no third
party shall have access to the Fund except as herein provided. The Fund is established initially as
consisting of the property, which is aceeptable to the Trustee, described in Schedule B attached
hereto. Such property and any other property subsequently transferred to the Trustee is referred



to as the Fund, together with all earnings and profits thereon, less any payments or distributions
made by the Trustee pursuant to this Agreement. The Fund will be held by the Trustee, in trust,.
as hereinafter provided. The Trustee shall not be responsible nor shall it undertake any
responsibility for the amount or adequacy of, nor any duty to collect from the Grantors, any
payments necessary to discharge any liabilities of the Grantors established by the Ohio EPA.

Section 4. Payment for Closure and Post-Closure Care, Scrap Tire Transportation and

Corrective Measures. The Director, at his non-reviewablediscretion, may allow, or provide for,

the disbursement of any proceeds from the trust fund for the payment of any closure, post-closure
care or other costs associated with environmental remedial and or corrective measures al the
Westland Landfill, Inc. The Trustee will reimi¥&se the Director or other persons as specified by
the Director from the Fund for closure, post-closure, and/or corrective measures expenditures in
such amounls as the Director will direct, in writing. Upon refund, such funds will no longer
constitute parl of the Fund as defined herein.

Section 5. Remaining Monies. Any moniesremaining in the trust-fund afier the completion of
the thirty vear post-closure period shall be disbursed to the Ohio EPA for payment into the
hazardous waste clean up fund established pursuantto OR.C. Section 3734.28, or any successor

fund identified by the Ohio EPA.

Section 6. Payment Comprising the Fund. Payments made to the Trustee for the Fund wn]t
eonsist of cash or securities acceptable to the Trustee.

Section 7. Trustee Management. The Trustee will investand reinvest the principal and income
of the Fund and keep the Fund invested as a single fund, without distinction between principal
ard income, in accordance with general investmentpoliciesgnd guidelines which the Director
may communicate in writing to the Trustee periodically, subject, however, to the provision of
this Section. In investing, reinvesting, exchanging, selling and managing the Fund, the Trusiee -
will discharge its duties with respect to the Trust Fund solely in the interest of the Beneficiary
and Wi the care, skill, prudence, and diligence under the circumstances then prevailing which
persons of prudence, acting in a like capacity and familiar v such matters, would use in the
conduct of an enterprise Of a like character and with like aims, except that:

(a) Securities or other obligations of the Grantors or any other owner or operator of
the facilities or any of their affiliates as defined in the Investment Company Act of 1940,as .,
amended, 15 US.C. Section 80a-2{a), will not be acquired or held, unless they are securitics or

other obligations of the Federal or a State government;

(b)  The Trustee is authorized to invest the Fund in time or demand dgposits of the
Trusies, to the extent insured by an agency of the Federal or State povermment; and

() The Trustee is authorized ta hold cash awaiting investment or distributicn
uninvested for a reasonable time and without liability for the payment of intercst thercon.



Section 8. Commingling and Investment. The Trustee is expressly authorized in its discretion:

(a) To transfer periodically any or all of the assets of the Fund to any common,
commingled or collective trust fund created by the Trustee in which the Fund is eligible to
participate, subject to all of the provisions thereof, to be commingled with the assets of other

trusts participating therein; and

To purchase shares in any investment company registered under the Invesimen
Company Act of 1940, 15U.S.C. Sections 80a-1 et seq., including one which may be Created.
managed, underwritten, or to which investmenf&dvice is rendered or the shares of which are sold

by the Trustee. The Trustee may vote such shaes In jts discretion.

Section 9. Express Powers of Trustee. Without in any way hmitng the powers and discretion
conferred upon the Trustee by the other provisions of this Agreement or h:,- law, the Trustee i3
expressly authorized and empowered: -

(2) To sell, exchange, convey, ransfer or otherwise dispose of any property held by it,
by public or private sale. No person dealing with the Trustee will be bound to see to the
application of the purch-xe money or to inquire into the validity or expediency of any such sale

or other disposition;

(k) To make, execute, acknowledge and deliver any and all documents of transfer and
conveyance and any and all other instruments that may be necessary or appropriate to carry out

the powers herein granted, .

(¢} To register any securities held in the Fund in its own name or in the name of a
nominee 2nd to ha ld any security in bearer form or in book entry, or to combine certificates
representing such securities with certificates of the same issue held by the Trustes in other
fiduciary capacities, or to deposit or arrange for the deposit of such securities in a qualified
central depository even though, when so deposited, such securities may be merged and held in
bulk in the name of the nominee of such depository with other securities deposited therein by
another person, or to deposit or arrange for the deposit of any securities issued by the United
States Government, or any agency or instrumentally thereof, with a Federal Reserve Bank, but
the books and records of the Trustee will at all times show that all sech securities are part of the

Fund;

i
{(d)  To deposit any cash in the Fund in interesi-bearing accounts maintained or

savings certificates issued by the Trustee, in its separate corporate capacity, or |n any other
bankinginstitution affiliated with the Trustee, to the extent insured by an agency of the Federal

or State government; and

(e)  To compromise or otherwise adjust all claims in favor of or against the Fund.

e M AR



Section 10. Taxes and Expenses. All taxes of any kind that may be assessed or levied against
or in respect of the Fund and all brokerage commissionsincurred by the Fund will be paid from
the Fund. All other expenses, proper charges, and disbursements, incurred by the Trustee in
connection with the administration of this trust, including fees for legal services rendered to the
Trustee, the compensation of the Trustee to the extent not paid directly by the Grantors, and all
other proper charges and disbursements of the Trustee will be paid from the Fund. Expenses,
proper charges, and disbursements include fees for legal services, rendered to the Trustee and the
compensation of the Trustee to the extent the Grantors fails to compensate the Trustee pursuant

to Section 13.

Section 11. Annual Valuation. The Trustee €1 annually, not later than thirty days prior to the
anniversary date of the establishment of the Fund, furnishto the Grantorsand to the Director a
statement confirming the value of the Trust. Any secunties in the Fund will be valued at market
value as of no more than sixty days prior to the anniversary date of establishment of the Fund.
The failure of the Grantors to object in writing to the Trustee not latér than ninety days afier the
staternent has been furnished to the Grantors and the Director will comstitute a conclusively
binding assent by the Grantors, barring the Grantors from asserting any claim or |13bl1[l'_l|-' against
the Trustee with respect to matiers disclosed in the statement.

Section 12. Advice of counsel. The Trustee may periodically consult with counsel with respect
to any question arising as to the construction of this Agreement or any action to be taken - -
hereunder. The Trustee will be fully protected, to the extent permitted by law, in acting upon the

adviee of counse],

Section 13. Trustee compensation. The Trustee will be entitled to reasonable compensation
fraam the Fund for the Trustee's services as agreed upon in writing periodically with the Director.

Section 14. Suecessor Trustee. The Trustee may resign or the Director may replace the
Trustes, but such resignation or replacement shall not be effective until the Director has
appointed a successor Trustee and this successoraccepts the appointment. The successor Trustee
will have the same powers and duties as those conferred upon the Trustee hereunder. Upon the
suceessor Trustee's acceptance of the appointment, the Trustee will assign, transfer, and pay over
to the successor Trustee the funds and properties then constituting the fund. If for any reason the
Director cannot or does not act in the event of the resignation of the Trustee, the Irusiee may
apply 1o a court of competent jurisdiction for the appoiniment of a successor Trustee or for
instructions. The successor Trustee shall specify the date on which it assumes administration of
the Trust im a writing sent to the Grantors, the Director, and the present Trustee by cerfificd mail
not later than ten days before such change becomes effective. Any expenses incurred by the
Trustee as a result of any of the acts contemplated by this Section will be paid ag provided in

Section 10.

Section 15. Instructions to the Trustee. All orders, requests, and instructions by the Director
to the Trustee will be in Writing, signed by the Director and the Trustee will act and be fully



protected in acting in accordance with such orders, requests, and instructions. The Trustee will
have the right to assume, in the absence of written notice to the contrary, that no event
constituting a change or a termination of the authority of any person to act on behalf of the
Director hereunder has occurred. The Trustee will have no duty to act in the absence of such
orders, requests and instructions from the Director except as provided for herein.

Section 16. Amendment of Agreement. ‘There shall not be any further modifications or
amendments to this Trust Agreement for the trust fund without the Director's written approval.
This Agreement may be amended by an instrument in writing executed by the Director and the
Trustee, provided that no such amendment may require the Grantors to make additional payments
to the Fund or to otherwise make payments in fifftherance of the purposes of this Agreement.

Section 17. Irrevocability and Termination. Subject to the right of the parties to amend this
Apreement as provided in Section 17, this trust will be irrevocable and will continue until
terminated at the writien agreement of the Trustee and the Director. Upon termination of the
Trust, all remaining Trust property, less final Trost administration expenses, will be delivered to
the Hazardous Waste Clean Up Fund established pursuant 1o Q_E.C. Section 3734.28, or any

successor fund identified by the Ohio EPA.

Section 18. Immunity and Indemnification. The Trustee will not incur personal liabiiity of
any pature in connection with any act or omission, made in good faith, in the administration of
this trust, or in earrying out any directions by the Director issued in accordance with this
agreement.  The Trustee will be indemnified and saved harmless from the Trust Fund, from and

-against any personal liability to which the Trustee may be subjected by reason of any act cr

conduct in its official capacity, including all expenses reasonably incurred in its defense.
5 B
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Section 19. Choice of Law. This Agreement will be administered, construed, and enforced
according to the laws of the State of Ohio.

Section 20. Interpretation. As used in this Agreement, words in the singular include the plural

“and words in the plural include the singular. The descriptive headings for each section of this

Agreement will not affect the interpretation or the legal efficacy of this Agreement.

Section 21. Compliance with Administrative Code. The parties below certify that the
wording of this Apreement is identical to the wording specified in paragraph (A)1) of Rule
3745-27-17 of the Administrative Code, as such rule was constituted on the date first above
written, except as modified by an agreed Modified Consent Order entered on or about

_March 5. 2003 in the case captioned as State of Ohio, ex. rel,, Betty D. Montgomery vs.
Westland Landfill, Inc., et al., (In The Court of Common Pleas, Guemnsey County, State of Ohio,

Case# 88 M 265.



IN WITNESS WHEREOF, the parties have caused this agreement to be executed by their
respective officers duly authorized and their corporate seals to be hereunto affixed and attested as

of the date first above written.

GRANTORS WESTLAND LANDFILL (12

P. O.Box 425
Cambridge, Ohio 43725

4 Cambridge, Ohio 43725

Howard F.. Winnett, Personally
10673 Twin Oaks Drive
Cambridge, Ohio 43725

TRUSTEE:

(Gt ot mrﬁ@&é«léw‘%

VICE PRESIPENT Witniess




Certification of Acknowledgment

Statc of _ hio
Countyof __ Gemaey

On this _9th dav of Nov. ,2001, before me personally came Gordon K. Forster, to me known,
who being by me duly swom, did depose and say that respectively he is/was the President of
Westland Landfill, Inc. and the corporation dcs%ihfd in and which executed the above
instrument; and that he signed his name theretos

/4;5#_& i T‘(r;??ﬁ{é??&#n’!

Motary Public _

PATRICIA K. McQUAIN

Hatary Publle, State of Ohlo
My Commission Explras %/ 7-¢6




SCHEDULE A

Westland Landfill, Inc.
Closure/Post Closure Cost Estimates

The cost of closure is estimatec to be in excess of $2,000,000.00, subject to revision by the Ohic
EPA as conditions warrant. =
The cost of post-closure care is to be determined and subject to revision by the Ohio EPA as

conditions warrant,

)5,

1 TR T



SCHEDULE B

AMOUNT OFINITIAL DEPOSIT

The initial deposit inig this Trust is §__£27, 269 “F - This amount was
established by the Court of Common Plgas, Guernsey County, Ohio, Case No. 88 M 265.




