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and
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Airport Office Park Building 2

400 Rouser Road

Moon Township, PA 15108

Respondents

PREAMBLE

It is hereby agreed by and between the parties hereto as follows:

|. JURISDICTION

These Director’s Interim Final Findings and Orders (“Orders”) are hereby issued to
Respondents pursuant to the authority vested in the Director of the Ohio Environmental
ProtectionAgency (“Ohio EP A) undersections 3734.13 and 3745.01 of the Ohio Revised

Code ("ORC").
II. PARTIES

These Orders shall apply to and be binding uponthe Respondents and their successors .
in interest liable under Ohio law. No changes in ownership relatingto Respondent Elkem
Metals Company - Ashtabula, or to its calcium carbide production plant property, located
at 2700 Lake Road East in Ashtabula, Ohio, will in any way alter the Respondents’
responsibilities under these Orders. The Respondents’obligations under these Orders
may be altered only by the written approval of the Director of Ohio EPA.
|
P& eartthy e 46 be & Tue end socurets topy of
&fficial cocument SSfited im Yo@resords of I

En\:siwnmfam:alfmgecﬁon Ag%) /:/ 50“ & 2—

. A .




Director's Interim Final Findings and Orders
Elkem Metals Company - Ashtabula LP, Elkem Metals, Inc.,and Elkem Metals Company
Page 2 of 9

[ll. DEFINITIONS

Unless otherwise stated, all terms used in these Orders shall have the same meaning as
used in ORC Chapter 3734. and the rules promulgated thereunder.

V. FINDINGS OF FACT

The Director has determined the following:

1.

Respondent Elkem Metals Company - Ashtabula LP (“Respondent Elkem -
Ashtabula”) is a foreign limited partnership with a mailing address of 1013 Centre
Road in Wilmington, Delaware, which owns and operates a calcium carbide
production plant located at 2700 Lake Road East in Ashtabula, Ohio (“Ashtabula
Plant”).

Respondent Elkem Metals, Inc. (“Respondent Elkem, Inc.”) is a general partner of
Elkem Metals Company - Ashtabula LP with a mailing address of Airport Office

Park, Building 2, 400 Rouser Road in Moon Township, Pennsylvania.

Respondent Elkem - Ashtabula and Respondent Elkem, Inc. may be collectively
referred to within the Orders as “Respondents”.

Respondent Elkem - Ashtabula has represented to the Director of Ohio EPA that
it desires to engage in a real estate transaction with Nordic Energy, Inc. (“Nordic”)
for the sale of approximately 70 acres of Respondent Elkem - Ashtabula’s
Ashtabula Plant property. Respondent Elkem - Ashtabula has estimated that the
70 acre property subject to the Elkem/Nordic real estate transaction contains an
estimated 100,000 cubic yards of non-homogenous waste material (“Waste
Material”) which has resulted from Respondent Elkem - Ashtabula’s and previous
owner’s industrial calcium carbide production process, ferro alloy and lime
production processes.

Respondent Elkem - Ashtabula has represented to Ohio EPA that it desires to
remove the Waste Material located on the 70 acre property subject to the
Elkem/Nordic real estate transaction and temporarily store the Waste Material on
another area of Respondent Elkem - Ashtabula’s Ashtabula Plant property.
Furthermore, Respondent Elkem - Ashtabula has represented that such Waste
Material movementand subsequenttemporary storage will timely facilitate the real
estate transaction with Nordic.

Ohio EPA has determinedthat Respondent Elkem- Ashtabula’s estimated 100,000
cubic yards of Waste Material, referenced in Finding of Fact#2 above, has been
disposed in a manner inconsistentwith Ohio’s waste disposal laws and rules.
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5.

Incorrespondencedated January 23,2002, Ohio EPA notified RespondentElkem-
Ashtabulaofviolations of ORC Sections 3734.02(C), 3734.03, 3734.11 (A) and Ohio
Administrative Code (“OAC”) Rules 3745-27-05(C) and 3745-37-01(A) occurring
at Respondent Elkem - Ashtabula’s Ashtabula Plant which include, but are not
limited to, the estimated 100,000 cubic yards of Waste Material.

ORC Section 3734.03 states in pertinent pa’[tthat, "No person shall dispose of solid
wastes by open burning or open dumping . ... and OAC Rule 3745-27-05(C) states
that, “No person shall conduct, permit, or allow open dumping.”

ORC Section 3734.02(C) states, in pertinent partthat, “ . .. no person shall establish
a new solid waste facility or infectious waste treatment facility, or modify an existing solid
waste facility. . . without submitting an application for a permit with accompanying detail
plans, specifications, and information regarding the facility and method of operation and
receiving a permit issued by the director. ...”and OAC Rule 3745-37-01 states that,
no person shall conduct municipal solid waste landfill, industrial solid waste landfill,

residual solid waste landfill, compost facility, transfer facility, infectious waste treatment
facility, or solid waste incineration facility operation without possessing a separate valid

license for each such operation, as required by Chapter 3734. of the Revised Code and the
Administrative Code rules adopted thereunder. Each license shall be obtained from the

board of health in the health district in which the facility is located, or by the director, if the
director has assumed the licensing function for that health district.”

ORC Section3734.11(A) statesthat,"No person shallviolate any section of this chapter,
any rule adopted underit, or any orderissued under section 3734.13 of the Revised Code."

Respondent Elkem - Ashtabula has represented that movement and temporary

storage of the estimated 100,000 cubic yards of Waste Material will not endanger
human health, safety or the environment.

V. ORDERS

Respondentsshall conductthe following Waste Materialmovementandtemporary storage
activities for only those Waste Materials located on Respondent Elkem - Ashtabula’s
Ashtabula Plantpropertysubjecttothe Elkem/Nordic real estatetransaction inaccordance
with the following time frames:

1.

Upon the effective date of these Orders, Respondents shall be authorized to
engage inWaste Material movementand temporary storage in accordance with the
following provisions:

A Respondents shall perform comprehensive solid and liquid matrix chemical
sampling and analysis of the Waste Material capable of determining its full
chemical composition to the method detection limits established under
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B.

Or

Update Il to SW-846 and its appropriate regulatory status in accordance
with the following:

Respondents shall collect an adequate number of representative
samples as determined by a function of the variability of the data
collected and its statistical distribution. Ohio EPA recommends that
the Respondents follow the statistics of Test Methods for the
Evaluation of Solid Wastes, Physical/Chemical Methods, U.S. EPA
SW-846 (SW-846), latest edition. Other references which may be
helpful include Preparation of Soil Sampling Protocols: Sampling
Techniques and Strategies, U.S. EPA 600/R-92/128, Site
Characterization for Subsurface Remediation, U.S. EPA 625/4-
91/026, Methods for Evaluating the Attainment of Cleanup Standards,
Volume 7: Soils and Solid Media, U.S. EPA 230/02-89/042,

Respondentsshall analyze the Waste Material samples using Update
Il to SW-846 EPA Methods 6010, 8260, 8270 and 9013 to each
analyte’s method detection limit, and

Respondents shall establish the appropriate regulatory status of the
Waste Material in accordance with OAC Rule 3745-51-03. Any
material that is determined to be a characteristic or listed hazardous
waste shall be managed in accordance with all applicable federal and
state law. Hazardous waste is prohibited from movement and
temporary storage under these Orders.

Respondentsare authorized to move and temporarily store Waste Material
in accordance with the following:

Respondents are authorized to store Waste Material at any area of
Respondent Elkem - Ashtabula’s Ashtabula Plant property which is
not otherwise authorized to receive waste from Respondent Elkem -
Ashtabula’s industrial calcium carbide production process, provided
this area isfitted with a suitable linerto preventinfiltrationand provide
a physical barrierwith the ground surface priorto placement of Waste
Material and the Waste Material is covered daily with a barrier to
prevent infiltration, runoff and to control fugitive dust and odor
emissions in accordance with OAC Chapters 3745-17 and 3745-15.

Respondents are authorized to store Waste Material atop Pond 3,
provided:
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Or

1) the results of the sampling and analysis of the Waste Material, as
required in Order No. 1(A)(i-ii) indicate the chemical constituents of
the Waste Material are the same constituents covered under the
Respondents’ current NPDES permit. Any chemical constituents
presentinthe Waste Material but not monitored as a condition of the
NPDES permit shall render Pond 3 unavailable for Waste Material
storage unless Respondents revise their NPDES permit application
and monitor outfall 3INO0036001 for the newly identified constituents
no less than once per month until the NPDES permit has been
renewed. Samples shall be collected and analyzed according to 40
CFR 136. ,

2) Respondents’ successfully demonstrate to the Ohio EPA the adequacy
and effectiveness of the existing perimeter drainage system that
conveys runoff collected from within Pond 3 to the NPDES treatment
system. Failure to demonstrate the adequacy and effectiveness of
the existing perimeter drainage system shall necessitate that
Respondents cover the Waste Material with a barrier to prevent
infiltration and runoff,

3) Pond 3 isfitted with a suitable liner atop the surface of Pond 3 and
beneaththe Waste Material prior to placement of Waste Material, and

4) the Waste Material is properly managedto control fugitive dustand
odor emissions in accordance with OAC Chapters 3745-17 and 3745-
15.

iii. Respondents are authorized to dispose of Waste Material at a
licensed and permitted solid waste disposal facility.

Respondents shall maintain and make available to Ohio EPA a Waste
Material Tracking Log which shall document the actual quantity in cubic
yards of Waste Material moved and temporarily stored pursuant to these
Orders and shall identify area(s) where the Waste Material is temporarily
stored and shall identify Respondents’ waste management practices for
Waste Material managed in any other manner. Respondents shall submit
copies of all analytical results required under these Orders to Ohio EPA
within 5 days after Respondents’ receipt.

Respondents shall store all Waste Material in a mannerthat is not harmful
to human health, safety and the environmentand in such a mannerthat the
temporary storage area will support the volume and weight of overburdein
posed by the Waste Material without causing a catastrophic failure of the
temporary storage area.
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Within 30 days after the effective date of the Orders, Respondents shall:

A. Prepare a Cost Estimate that contains an itemized written estimate, in
currentdollars, of the cost of conducting the work required by these Order:;.
The Cost Estimateshall be based uponathird party conducting excavation,
removal and disposal of the Respondents’ estimated 100,000 cubic yards
of Waste Materialto a licensed and permittedwaste disposal facility. Ohio
EPA may review, approve and/or require revisions to the cost estimate
and/or to the Respondents’financial assurance instrument.

B. Execute and fund a financial assurance instrument meeting the
requirements of OAC Rules 3745-27-15(A)-(J) and (L)-(P) and OAC Rule
3745-27-16(A)-(J) and (L)-(P). The amount of the financial assurance
instrument shall be determined by the Cost Estimate.

C. Respondents shall evaluate and update the value of the financial
assurance instrument based upon the actual amount of Waste Material
moved as required in Order No. 1 and in consideration of the results of
Respondents’Waste Material Tracking Log in Order No. 1(C) above.

The storage of Waste Material under these Orders is temporary and upon
termination of these Orders in accordance with Order No. 5 of these Orders;,
Respondents shall either remove the Waste Material from the temporary storage
area and dispose of itat a permitted and licensedsolid waste disposal facility, which
Is authorized by law to receive and dispose of the Waste Material, or obtain
approval from the Director for alternative disposition of the Waste Material.

Respondents shall not place, store or dispose of any newly generated material on
any portion of Respondent Elkem- Ashtabula’s Ashtabula Plant property subjectto
the Elkem/Nordic real estate transaction nor shall Respondents place, store or
dispose of any newly generated material atop Pond 3.

If at anytime the Waste Material or Respondents’activities present an immediate
threat to human health, safety and the environment, the Director of Ohio EPA may
require Respondentsto take any and all actions necessaryto mitigate and abate
these threats.

These Orderswill terminate on September 15,2003, unless otherwise modified and
extended by the Directorof Ohio EPA inwriting priorto the date of termination. The
mere pendency of a request for a modification and extension of these Orders by
Respondents shall not be construed to imply that a modification and extension is
granted. These Orders may be modified only through written authorization of the
Director of Ohio EPA.
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VIl. OTHER CLAIMS

Nothing in these Orders shall constitute or be construed as a release from any claim,
cause of action or demand in law or equity against any person, firm, partnership or
corporation, not a signatory to these Orders, for any liability arising out of or relating to the
Ashtabula Plant.

Vill. OTHER APPLICABLE LAWS

All actions required to be taken pursuant to these Orders shall be undertaken in
accordance with the requirements of all applicable federal, state, and local laws and
regulations, exceptthat Respondentsshall not be requiredto obtain a solidwaste disposal
facility permitto install or licenseto move andtemporarily store the Waste Material pending
the disposal or alternative disposition of the Waste Material in accordance with Order No.
3 ofthese Orders. Nothinginthese Orders shall be construedaswaiving or compromising
inanyway the applicability and enforcementof any other statutesor regulations applicable
to'the Ashtabula Plant, including but not limited to the requirement to obtain any air or
waterpermit which may be requiredfor the movementand temporary storage ofthe Waste
Material. These Orders are not, and shall not be construed to be, a permit or license
issued pursuantto any statute or regulation. Ohio EPA reserves all rights and privileges
except as specified herein.

IX. NOTICE

All documents demonstrating compliance with these Orders and all other documents
required under these Ordersto be submitted to Ohio EPA shall be addressed to:

Ohio Environmental Protection Agency

Northeast District Office

Division of Solid and Infectious Waste Management
Attn: Supervisor, DSIWM

2110 East Aurora Road

Twinsburg, OH 44087

or to such persons and addresses as may hereafter be otherwise specified in writing by
Ohio EPA.

X. RESERVATION OF RIGHT

Ohio EPA reserves the right to seek legal and equitable relief to enforce the terms and
conditions of these Orders, including penalties against Respondents for noncompliance
with these Orders.

Ohio EPA reservesthe rightto take any action and pursue any claim against Respondents
and any other potentially liable parties, including but not limitedto, any administrative, civil
or criminal enforcement action or claim, pursuantto any available legal authority as a
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result of past, present or future violations of state or federal laws or regulations, as a result
of the common law and/or as a result of events or conditions arising from or related to the
Ashtabula Plant. Ohio EPA expressly and specifically reservesthe rightto take any action
and pursue any claim pursuantto any available legal authorityto address the violations of
law which are the subject of these Orders and any other violations of law which are in any
way associated with the Ashtabula Plant.

Respondents expressly waive any and all claims and defenses of resjudicata, collateral
estoppel, waiver, laches, statute of limitations, issue preclusion, claim splitting and other
claims and defenses based upon any contentionthat the actions taken or claims raised by
Ohio EPA or the State of Ohio in a subsequent proceeding were or should have been
raised, brought or resolved in these Orders.

Xl. INDEMNIFICATION

Respondents agree to indemnify, save, and hold harmless Ohio EPA from any and all
claims or causes of action arising from, or relatedto, any acts or omissionsof Respondents
and/or Ohio EPA, its officers, employees, agents, representatives, or assigns, in carrying
out any activities pursuant to these Orders. Ohio EPA agrees to provide notice to the
Respondents within thirty (30) days of receipt of any claim which may be the subject of
indemnity as provided in this Section, and to cooperate with Respondentsinthe defense
of any such claim or action against Ohio EPA. Ohio EPA shall not be considered a party
to and shall not be held liable under any contract entered into by Respondentsin carrying
out the activities pursuant to these Orders.

Xll. WAIVER

Without admission of fact, violation or liability, the Respondents agree that these Orders
are lawful and reasonable, that the items and time frames provided for compliance herein
are reasonable and that the Respondentsagree to comply with these Orders.

The Respondents hereby waive the right to appeal the issuance, terms and service of
these Orders, and the Respondents herebywaive any and all rightsthey may haveto seek
administrative or judicial review of these Orders either in law or equity.

Notwithstandingthe preceding, Ohio EPA and the Respondents agree that in the event
that these Orders are appealed by any other party to the Environmental Review Appeals
Commission, or any court, the Respondents retainthe rightto intervene and participate in
such appeal. In such an event, the Respondents shall continue to comply with these
Orders notwithstanding such appeal and intervention unless these Orders are stayed,
vacated, or modified.
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Xlll. SIGNATORIES

Each undersigned representative of a signatory to these Orders certifies that he or she is
fully authorized to enter into the terms and conditions of these Orders and to legally bind
such signatory to this document.

IT IS SO ORDERED AND AGREED:

T it OOt

Christopher Jdnes.
Ohio Environmental Protection Agency

Elkem Metals Company - Ashtabula LP (Respondent Elkem = Ashtabula)

BQ@W’. M&&W /ZLFW L3, Zeor

Stéphan Dopuch ! Date

Title: General Manager

Elkem Metals, Inc. (Respondent Elkem, Inc.)

By: //M% (e ooyt

=~ Date

Title: ?ﬁf /A/L




