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PIain tiff, 

v. 

]PHlLXP DOWNS CONSENT ORDER 

* 
d 

Defendant 

P l a i n ~ B  Sme of Ohio, by its Attorney General Bema D. Montgomery, 'at the wriw 

request of the Director of Environmental Protection, having filed a Complaint in this action 

against Defendant Philip Downs. to enforce Ohio's solid waste:laws found in. Chapter 3734. of .. 
the Revised Code and ruIes adopted under those chapters; and the pa.rtics having consented to the 

entry of this Order. 

NOW THEREFORE, without adjudication or admission of any issue of law or of fact,

and upon the consent of the parties herero, ir is hereby ORDERED, ADJUDGED and DECREED 

as follows: 

I. DEFINXrrONS 

1. 

"Consent Order" or "Order" means this Consent Order and Final Judgment Entry and 

As used in this Consent Order: 

all appendices hereto. In the event of conflict between this Order and any appendix, the Order 
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"Director"means Director of Ohio Environmental Protection Agency. 

"Property"means a parcel of land located ar 640 Hawkins Road,.Xenia, G-reene Colmty, 
7 -1 
\ d  

Ohio (parcel number M36000100150001500). 

“Ohio EPA” means the Ohio Environmental Protection Agency. 

“PIaintiff“ means rhe Stare of Ohio by and through the AttorneyGeneralbf Ohio, 
. - 

Xx. JCTRISDXCTION AND VENUE 

2. The Court has jurisdiction over tt.le subject matter of this action, pursuant to RC. 

’ Chapters 3 734. and the rules adopted therewder. This court has jurisdiction o v a  tfie parties. 

The Complaint states a claim upon which relief can be granted. Venue is proper in this Court. 

UO[.’PERSONS B O W  

3. The provisions of this Consmr Order shalI appb to and be binding upon the 

parties to this action, tlieir agents, officers, employees, assigns, successors in interest, and any 

other person acting in concefi privity or participation with them who receive service of ~s 

Consent Order whether by pers~nal service or otherwise. 

W. SATISFACTION OF U W S W  

4. Except as otherwise provided herein, compfiance wirh the terms of t h i s  Consent 

Order shall constimtc full satisfaction of any civil liability of Defmdant to Plaintiff for aI1 claims 

alleged in the Complaint 

5. This Consent Order shall not be construed to acf as a bar to the authoriry ofthe 

Stare to seek relief, by separate action or by charges in contempt for fim Violations of law, or ’ 

violations of this order. 
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6. Nothing in this Consent 0rder.shalI limit the authoriry of the State to seek reLief 

for claizns or conditions not alleged in the Complainr, or to seek for claims or conditions which 

.. did qot arise or &is prior to entry of this Come& Order. 

7. This Consent Order does not prevent the State from seeking fkrther relief for other 
L .  

pollution caused by Defendant thar may be discovered after the entry of this C&sent Order. 

relief for violations of law or conditions aIIeged in the Complaint which occur after the entry of 

rhis Consent Order. 
- 

I 8. The Srare hereby specifidly reserves the right to take any aaion authorized by 

law against any person, under the Comprehensive Environmental Response, Compensation and 

Liability Act (CERCLA), as amended, 42 U.S.C. 9601, erseq. and/or R.C. Sections 3734.20 

through 3734.27 to recover natural resome damages andor order the performance of, and/or 

recover costs for any removal, remedial or corrective activities not conducted pursuant to the 

terms of rhis Consent Order. 

9. The State hereby specScally reserves the right to rake any action amhorized by 

Iaw a&t any person, including Defendant, to eliminate or mitigate conditions at the Property 

which may presmr an imminent threat to the public health'or welfate or the environment 

Entering into this Consent Order, the Consent Order itself, or the taking of any acrion in 

accordance with it does not consutu~e an admission by Defendant of any facrud or IcgaI matters 

or opinions set forth herein or in the complaint. Defadant does not admit liability under Ohio 

Iaw or any other applicabIe Iaw, mIe or reguIation for any purpose or admit any issues of fact or 

law, any wrongdoing, or any respomibilky with regard to  the Property. Defendant does not 

admit, and reserves its righrs to contes or legally challengc, jurisdiction and venue with regard to . 
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, activities not required or contemplated by this Consent Ordm. Nothing herein absoIves 

Defendant &om his duty to comply with the Consent Order. . .  

V. XNJUNCTION 

10. Defendant is hereby ordered and enjoined to comply with RC. Chapter 3734. and 

the rules and reguIations promulgated thereunder. 

1 1. Defadanr is hereby ordered and enjoined to case rhe open dumping of scrap tires 

or other solid wastes onto the Property. 

VX. CIVIL PENALTY 

12. In accordance with the schedule set out in Paragraph 23 of this Consent Order, 

Defendant agrees and is ordered and enjoined to pay a civil penaIty of S 1,200. . 
13. Defendant shall make such civil penalty payment by delivering to Plaintie c/o 

Jena SuhadoInik or her successor, Office of the Attorney Gcneral, Environmental Enforcement 

Section, 30 h s z  Broad Street, 2.5‘ FIoor, Columbus, Ohio 43215-3428, a d f i e d  check for 

$ I OO,.payable to the order of “Treasurer, State of Ohio”, each month for a twelve month period 

’ commencing with the fksr  payment due September 15,2002. Subsequens $100 payments are due 

on the lS* day of each month, with the final payment due August 15,2003. Pursuant to  RC. 

3734-13@), the moneys will be deposited into the Scrap Tire Management Fund created in R.C. 

3734.82. 

VII. COMPLIANCE WITH APPLICABLE LAWS, PERMITS AND APPKOVALS 

All acdvitks undertaken by Defendant pursuant to-this Consent Order shall be 14. 

undertaken in accordance witti the rcquiremenrs of dl applicable fedcral and stafe and local laws, 

ruIes and regulations, and permits. This Consent Order is not a penhit isswd pursuant to any 
, 

federal, state or IacaI Law. Nothing in this Consent Order rclieves Defendant fiom following any 
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self-implementing requirement in any s f a ~ t e  or rule while preparation and review of any 

application for a permit or other authorization is ongoing, nor tIiere&er. 
' I  \,- 

MLI. RETENTION OF JURISDICTION 

15. This Court will retain jurisdiction of this action for the purpose of enforcing this 
L. 

Consmt Order. L 

IX COURTCOSTS 

16- Defkndanr is hereby ordered 10 pay the court corn of this action. 
- 

f X. ENTRY OF CONSENT ORDER AND JUDGMENT BY CLERK 

. 17. Pursuant to  Rule 58 of the Ohio Rules of CiviI Procedure, upon si-ging of rhis 

Consent Order by the Court, the clerk is directed ro en'Ler it upon the joumaI. Within three (3) 

days of entering the judgment upon the journal, the clerk is directed to serve upon all parties 

notice of the judgment and its date of entry upon the journal in h e  manner prescribed by Rule 

5(B) of the Ohio Rules of Civil Procedure and note the serVice in the appearance docket. 

IT rs so ORDERED. 

SIGNED AT XEW CREENE COUNTY, OHIO, T H I S  16 DAY 

SIGNED: 

JUDGE 
GREENE COUNTY 
COURT OF COMMON PLEAS 

BETTY D. MONTGOMERY 
ATTORNEY GENERAL. OF OHIO 
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7 

d-0 

Philip Downs 
2012 Gayhart Street 
Xenia, Ohio 45385 

Defendant 

Summer J. Koladin (0092072) 
Assistant Attorneys General 
Environmental Enforcement Section 
30 East Broad Street, 25" FIoor 
Columbus, Ohio 43 2 I 5-3428 
(614) 466-2766 

Attorneys for Plaintiff 
State of Ohio 
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