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June 9, 2014 
 
 

VIA ELECTRONIC MAIL 
 
Michelle Braun 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
michelle.braun@epa.ohio.gov 
 
 

Re: Comments of ArcelorMittal Cleveland LLC and Stein, Inc. Regarding 
Ohio EPA’s Concept Paper: Co-Product Under R.C. Chapter 3734 

 
Dear Ms. Braun: 
 

Thank you for the opportunity to comment on the Concept Paper: Co-Product Under 
R.C. Chapter 3734  (“Concept Paper”) recently released by Ohio EPA’s Division of Materials 
and Waste Management as part of its Early Stakeholder Outreach with regarding to its 
rulemaking initiative to regulate the beneficial use of industrial by-products.  ArcelorMittal 
Cleveland LLC (“ArcelorMittal”) and Stein, Inc. (“Stein”) (collectively “the Companies”) 
appreciate the Agency’s efforts to involve affected parties in this process. 

ArcelorMittal is the world’s largest steel company, and the Cleveland plant was recently 
touted as the most efficient steel manufacturing facility in the world.  ArcelorMittal’s core values 
include sustainability and efficiency.  These values are carried out, in part, by the efficient 
management of products and by-products in each aspect of the manufacturing and distribution 
cycles, including slag management.  Stein provides slag processing and steel mill services, 
including steel and blast furnace slag removal, reclamation of metallic content, and slag sales 
and marketing.  Stein is headquartered in Broadview Heights, Ohio.   

The Concept Paper outlines the circumstances under which co-products are not wastes 
and therefore excluded from regulation under R.C. Chapter 3734, including any requirement for 
the approval by Ohio EPA of the beneficial use of these industrial by-products that may be 
added as a part of this rulemaking initiative.  The comments submitted by the Ohio Steel Group 
and ArcelorMittal and Stein with respect to prior phases of this rulemaking are part of the record 
with respect to Ohio EPA’s beneficial use rulemaking initiative process. They are incorporated 
by reference and the comments will not be repeated here.   This comment letter supplements 
the comments of the Ohio Steel Group on the Concept Paper (which are being filed 
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concurrently) to further underscore the significance of the Companies’ concerns with respect to 
the inclusion of slag within the scope of the beneficial use program generally and any co-
product exemption specifically.   

First and foremost, Ohio EPA lacks the statutory authority to proceed with the program it 
is desirous of developing.  Ohio EPA’s jurisdiction under R.C. Chapter 3734 is limited to the 
transfer and disposal of “solid wastes” within the meaning of R.C. §3734.01(E) which defines 
that term as:  

…[s]uch unwanted residual solid or semisolid material as results from industrial, 
commercial, agricultural, and community operations, excluding earth or material 
from construction, mining, or demolition operations, or other waste materials of 
the type that normally would be included in demolition debris, nontoxic fly ash 
and bottom ash, including at least ash that results from the combustion of coal 
and ash that results from the combustion of coal in combination with scrap tires 
where scrap tires comprise not more than fifty per cent of heat input in any 
month, spent nontoxic foundry sand, and slag and other substances that are 
not harmful or inimical to public health, and includes, but is not limited to, 
garbage, scrap tires, combustible and noncombustible material, street dirt, and 
debris. "Solid wastes" does not include any material that is an infectious waste or 
a hazardous waste.  

(Emphasis added). Thus, slag and other substances not harmful or inimical to public health are 
specifically exempt from regulation under R.C. Chapter 3734. Moreover, there is nothing in 
R.C. Chapter 3734 (or elsewhere for that matter) that suggests Ohio EPA can regulate the 
beneficial use of solid wastes, let alone slag. Without such statutory authority in place, 
ArcelorMittal and Stein will not support any attempt to regulate slag.  

In addition, the Companies question Ohio EPA’s basic premises for the extension of 
regulation to slag:  

 That there is “increasing interest in the beneficial use of industrial by-products 
currently disposed of in landfills.” Concept Paper at p. 1 (emphasis added).   

 That the Division of Materials and Waste Management is considering this program in 
order to “avoid regulating [non-hazardous secondary materials that have commercial 
value] as wastes requiring appropriate disposal.”  Concept Paper at p.3.   

In fact, virtually all slag generated in the state of Ohio is sold for a variety of uses as products, 
including aggregate in bituminous mixes, concrete aggregate or an ingredient in cement, as an 
agricultural soil amendment, landfill daily cover and as environmental remediation material.  In 
other words, slag is not disposed of, a fact that the Agency itself recognizes in the Concept 
Paper.  Moreover, slag is one choice among other commercially-available products, which 
products would not be likewise regulated.  Implementation of the Agency’s Concept Paper will 
create an unfair burden in the marketplace for the Companies and other slag generators and 
processors. 

ArcelorMittal and Stein also question Ohio EPA’s statement that stakeholders earlier 
suggested that there be recognition “within the regulatory system” that certain industrial by-
products are not wastes.  The quote that follows that statement (on pages 3 and 4) goes on to 
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say that the by-products are therefore “exempt or excluded from further regulation,” not that they 
should be placed into any type of regulatory scheme.  In fact, the Companies specifically 
asked that slag not be included in the scope of the rulemaking, in light of the exemption of 
R.C. §3734.01(E) and its longstanding management as a co-product of the iron and steelmaking 
proceed.  The Companies have not suggested that not that any new regulatory scheme be 
created. See June 28, 2013 Letter to Michelle Braun from Squire Sanders on behalf of the 
Companies, at page 4, CONCLUSION.  We do not support a separate regulatory framework for 
by-products or co-products, let alone slag; in fact, we support the statement that they are 
exempt or excluded from further regulation and should remain that way. 

Ohio EPA’s Concept Paper then goes on to define the term “product” and the factors 
should be considered in a co-product demonstration.  Ohio EPA suggests that criteria for the 
demonstration should be outlined by rule (along with programmatic elements) and controlled by 
a general permit. The conceptual programmatic elements are problematic for the following 
reasons:   

• the distinction between a co-product and a by-product is fictitious in that neither are 
wastes that are subject to regulation under R.C. Chapter 3734, including their  beneficial 
use;  

• the placement of any material into a body of water is already regulated under either 
Sections 404 and 401 of the Clean Water Act or  Ohio Revised Code Chapter 6111 and 
its attendant regulations, or both;  

• the justification that the goal is to prevent the unlawful placement of solid wastes onto 
the ground ignores the fact that by definition slag is not a solid waste and has never 
been managed by the industry as a waste; 

• the regulations and accompanying general permits place a burden on the Companies 
(as well as other similarly situated parties) without resultant environmental benefits; 

• the management and handling of a co-product remains subject to all applicable federal, 
state and local laws and regulations, including the requirements of R.C. Chapter 6111, 
leaving open the question of the benefit to be gained by designating material as a “co-
product.”  

  Thank you for the opportunity to comment on the Concept Paper. Given the 
significance of these issues to ArcelorMittal and Stein, ArcelorMittal and Stein would be happy 
to meet with you regarding these comments at your convenience. 

Very truly yours, 
 
 
 
Karen A. Winters 

KAW/jaw 
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June 10, 2014 
 
 

VIA ELECTRONIC MAIL 
 
Michelle Braun 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
michelle.braun@epa.ohio.gov 
 
 

Re: Comments of The Ohio Steel Group With Respect to Ohio EPA’s 
Concept Paper: Co-Product Under R.C. Chapter 3734 

 
Dear Ms. Braun: 
 

The following are the comments of AK Steel Corporation, ArcelorMittal Cleveland LLC, 
The Timken Company, Thomas Steel Strip Corporation, and U.S. Steel Corporation, Lorain 
Tubular Operations (collectively, the “Ohio Steel Group”) with respect to the Concept Paper: Co-
Product Under R.C. Chapter 3734  (“Concept Paper”) recently released by Ohio EPA’s Division 
of Materials and Waste Management as part of its Early Stakeholder Outreach with regarding to 
its rulemaking initiative to regulate the beneficial use of industrial by-products.  Steel is the most 
recycled material on the planet and the steel industry, as part of its environmental stewardship, 
has long been a leader in the use of co-products and byproducts generated by the production of 
steel. The objective of the Ohio Steel Group’s comments is to assure a continued favorable 
environment for the continued use, reuse and recycling of these materials.   

The Concept Paper outlines the circumstances under which co-products are not wastes 
and therefore excluded from regulation under R.C. Chapter 3734, including any requirement for 
the approval by Ohio EPA of the beneficial use of these industrial by-products that may be 
added as a part of this rulemaking initiative.  The comments submitted by the Ohio Steel Group 
with respect to prior phases of this rulemaking are part of the record with respect to Ohio EPA’s 
beneficial use rulemaking initiative generally.  They are incorporated by reference and the 
comments will not be repeated here.   First and foremost, Ohio EPA lacks the statutory authority 
to proceed with the program it is desirous of developing.  Ohio EPA’s jurisdiction under R.C. 
Chapter 3734 is limited to the transfer and disposal of “solid wastes” within the meaning of R.C. 
§3734.01(E).  Moreover, slag and other substances that are not harmful or inimical to public 
health are exempt from the Chapter generally by virtue of R.C. §3734.01(E), which provides:  
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…[s]uch unwanted residual solid or semisolid material as results from industrial, 
commercial, agricultural, and community operations, excluding earth or material 
from construction, mining, or demolition operations, or other waste materials of 
the type that normally would be included in demolition debris, nontoxic fly ash 
and bottom ash, including at least ash that results from the combustion of coal 
and ash that results from the combustion of coal in combination with scrap tires 
where scrap tires comprise not more than fifty per cent of heat input in any 
month, spent nontoxic foundry sand, and slag and other substances that are 
not harmful or inimical to public health, and includes, but is not limited to, 
garbage, scrap tires, combustible and noncombustible material, street dirt, and 
debris. "Solid wastes" does not include any material that is an infectious waste or 
a hazardous waste.  

(Emphasis added). There is nothing in R.C. Chapter 3734 (or elsewhere for that matter) that 
suggests Ohio EPA can regulate the beneficial use of solid wastes. Moreover, slag and other 
substances not harmful or inimical to public health are specifically exempt from regulation 
under R.C. Chapter 3734. Without the statutory authority in place to create a beneficial use 
program and to include slag or other substances that are not harmful or inimical to public health 
in that program, the Ohio Steel Group cannot support Ohio EPA’s rulemaking effort generally.      

Ohio EPA’s Concept Paper attempts to define the circumstances under which a material 
may be considered a “co-product” and exempt from regulation under the Chapter. Ohio EPA 
suggests that the criteria for the co-product demonstration should be outlined by rule.  Ohio EPA 
further suggests that the provider of the co-product notify Ohio EPA of the co-product 
determination and provide documentation as to how the criteria outlined in the rule are met.  
While Ohio EPA would not approve the determination, it could object or request additional 
information from the provider. The concept outlined by Ohio EPA is problematic for the following 
reasons:   

• As noted above, co-products are not wastes subject to regulation under R.C. Chapter 
3734, including their beneficial use.  Slag, in particular, is specifically exempt from the 
definition of “solid waste” under R.C. §3734.01(E), recognizing slag’s value as a useful 
product;  

• The need for regulation of co-products, including slag, is anecdotal at best and any 
improper placement of a co-product in a location where it causes pollution to “waters of 
the state” is already regulated under R.C. Chapter 6111 and regulations promulgated 
pursuant thereto; and   

• The management and handling of a co-product would remain subject to all applicable 
federal, state and local laws and regulations, including the requirements of R.C. Chapter 
6111, leaving open the question of the benefit to be gained by designating material a 
“co-product.”  

  Thank you for the opportunity to comment on the Concept Paper. Given the 
significance of these issues to the Ohio Steel Group, we would appreciate the opportunity to 
meet with you to discuss this rulemaking initiative in further detail.  
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Very truly yours, 
 
 
 
Karen A. Winters 

KAW/jaw 
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