


































vo RYS 52 East Gay Street 
P.O. Box 1.008 

Columbus, Ohio 43216-1008 

Vorys, Sater, Seymour and Pease LLP 

Legal Counsel 614.464.6400 I www.vorys.com  

Founded 1909 

Ryan D. Elliott 
Direct Dial (614) 464-5483 
Direct Fax (614) 719-4683 
Email rtlelliottu)vorys.com  

June 16, 2014 

VIA US MAIL AND E-MAIL 

Michelle Braun 
Ohio EPA, Division of Materials and Waste Management 
50 W. Town Street, Suite 700 
P.O. Box 1049 
Columbus, Ohio 43016-1049 
michelle.braun@epa.ohio.gov  

Re: 	Ohio Oil and Gas Association Response to Ohio EPA’s Early Stakeholder 
Outreach on the Beneficial Use of Material from a Horizontal Well that 
has Come in Contact with Refined Oil-Based Substances that is Not 
TENORM - Request for Stakeholder Meeting 

Dear Ms. Braun: 

Ohio House Bill (HB) 59, which became effective September 29, 2013, amended several 
sections of Ohio law relating to the management of wastes and other materials from oil and gas 
wells. On May 13, 2014, Ohio EPA sought Early Stakeholder Outreach (ESO) review and 
comment on the Beneficial Use of Material from a Horizontal Well that has come in contact with 
refined oil-based substances that is not TENORM (’material"). 

The Ohio Oil and Gas Association (Association) supports the overall concept of a 
Beneficial Use Regulatory Program,’ and is especially interested in working with Ohio EPA on 
the development of a beneficial use program specific to the oil and gas industry. Such a program 
offers horizontal shale producers in Ohio a potential alternative to unnecessary and expensive 
landfill disposal of material from horizontal wells, such as drill cuttings, that can be safely and 
responsibly reused. At this point, however, Ohio EPA’s development of a beneficial use 
program is in its infancy, particularly the agency’s consideration of a separate program for the 
beneficial use of material from horizontal wells. As such, the Association’s members have not 

The Association, on behalf of itself and its members, submitted initial "early stakeholder response" comments on 
Ohio EPA’s conceptual framework paper for Beneficial Use of Industrial Materials Regulatory Program on 
September 21, 2012, and also submitted comments on Ohio EPA’s Conceptual Draft Rule Language for the 
Beneficial Use Regulatory Program Development on June 21, 2013. Both sets of comments are attached as 
Attachment A. 
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yet collected and analyzed data sufficient in quantity or quality to provide meaningful comments 
in response to the agency’s ESO. 

The Association recognizes the importance of promoting conservation of raw materials 
through recycling and reuse initiatives, and is committed to the continued efficient and effective 
development of oil and natural gas resources in Ohio, while being protective of human health 
and the environment. In this connection, the Association respectfully requests that Ohio EPA 
maintain an open dialogue with the oil and gas industry and allow for the submittal of relevant 
information and data, as that information becomes available, beyond the June 16, 2014 comment 
period. The Association also requests that Ohio EPA hold a stakeholder meeting during which 
horizontal shale producers currently operating in Ohio would be available to address the 
agency’s questions and provide any information that is available regarding the development of a 
beneficial use program for material from horizontal wells. The Association would be happy to 
coordinate such a meeting should Ohio EPA grant this request. 

Very truly yours, 

Ryan D. Elliott 

RDE/rde 
Attachments 
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June 21, 2013 

Michelle Braun 
Ohio EPA 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
michelle.braun@epa.ohio.gov  

Re: 	Comments of The Ohio Oil and Gas Association - Conceptual Draft Rule 
Language: Beneficial Use Regulatory Program Development 

Dear Ms. Braun: 

On May 24, 2013, Ohio EPA issued conceptual draft rule language for a Beneficial Use 
Regulatory Program, requesting comments from interested stakeholders. The Ohio Oil and Gas 
Association (Association), on behalf of its itself and its members, is pleased to submit these re-
marks as requested and looks forward to assisting Ohio EPA in the further development of a 
Beneficial Use Program for Ohio.’ 

I. 	Introduction 

The Association is one of the largest and most active state-based oil and natural gas asso-
ciations in the country and has been the representative of Ohio’s oil and gas producing industry 
since 1947. Its over 3,300 members are involved in all aspects of the exploration, development, 
production and marketing of crude oil and natural gas resources in the State of Ohio. Because of 
the small size of many of the Association’s members, they often rely on the Association as their 
primary source of information on industry trends, activities, tax changes, legislation and regula-
tory matters. The Association also serves to protect its members’ interests by participating in 
federal and state regulatory actions involving the crude oil and natural gas industry. 

The Association submitted initial "early stakeholder response" comments on Ohio EPA’s conceptual framework 
paper for a Beneficial Use of Industrial Materials Regulatory Program, on September 21, 2012, which it fully incor-
porates here and attaches as Exhibit A. 
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Ohio EPA’s development of a Beneficial Use Regulatory Program offers stakeholders a 
potential alternative to unnecessary and expensive landfill disposal of materials that might oth-
erwise be treated as waste or unwanted material. It has the potential to promote conservation of 
raw materials through recycling and reuse initiatives, and to facilitate the continued efficient and 
effective development of oil and natural gas resources in Ohio, while being protective of human 
health and the environment. Ohio EPA has stated that the draft rules are only conceptual at this 
point in the rulemaking process and that the agency is primarily concerned with establishing the 
general framework for a Beneficial Use Program. It is in this context that the Association sub-
mits these comments. 

IL 	Specific Comments 

A. The Mistaken Characterization of "Beneficial Use" as "Disposal" 

The Association supports the overall concept of a Beneficial Use Regulatory Program for 
byproduct materials that would otherwise be considered an Ohio EPA-regulated solid waste sent 
to a regulated landfill for disposal. However, the draft rules are written such that the material 
subject to beneficial use is automatically assumed to be a "waste" and, thus, Ohio EPA appears 
to be treating "beneficial use" as a type of "disposal" rather than recycling or reuse of a wanted 
material. This mistaken characterization stems from the term used to identify the material des-
tined for beneficial use. Under the draft rules, "beneficial use" is defined as "the legitimate use 
of a select waste as an ingredient or product in a manner that contributes to a manufacturing pro-
cess or product, that does not constitute disposal or cause pollution of any waters of the state." 
Notably, Ohio EPA replaced the term "industrial byproduct," which was used to identify the sub-
ject material in the June 2012 early stakeholder outreach, with "select waste" in the draft rules. 

The consequences of this characterization are two-fold: (1) the treatment of byproduct 
material from oil and natural gas production operations as a "waste" raises Ohio Department of 
Natural Resources (ODNR)-Ohio EPA jurisdictional issues, and (2) the Association, and other 
industries, will be discouraged from pursuing beneficial use alternatives to landfill disposal. 
While the draft rules provide an exclusion for materials generated from oil and gas exploration 
and production operations (see, OAC 3745-599-05(Q)), the Association understands that this 
provision was intended to exclude only materials managed on-site that are under ODNR jurisdic-
tion. Yet, that fails to recognize ODNR’s ongoing jurisdiction for off-site use as well. For ex-
ample, drill cuttings, in addition to being managed at the well site where they are generated, can 
and are successfully used at other well sites (for fill material, for example). These practices his-
torically have been regulated by ODNR under ORC 1509.02 (granting ODNR sole and exclusive 
authority to regulate oil and natural gas production operations). As drafted, the beneficial use 
rules cast too broad of a jurisdictional net, and would impermissibly treat all oil and natural gas 



VO RYS 
Legal Counsel 

Michelle Braun 
June 21, 2013 
Page 3 

byproduct material as a waste subject to regulation by Ohio EPA as soon as it leaves the well 
site. 2  

Further, the Association believes that a mistaken characterization of beneficial use mate-
rial as a waste could result in the creation of additional and potentially more stringent rules for 
disposal, thereby discouraging industry from pursuing acceptable beneficial use alternatives to 
landfill disposal. A Beneficial Use Regulatory Program with reasonable standards and imple-
mentation procedures will encourage the beneficial use of drill cuttings and other qualifying by-
product material that would unnecessarily consume landfill capacity. This type of beneficial use 
program is strongly supported by the Association. 

Consistent with the above comments, the Association offers the following suggestions to 
revise the definition of "beneficial use" and replace "select waste" with a term avoiding the in-
herent involvement of the term "waste": 

1. Revise the definition of beneficial use to mean - the legitimate use of a "byproduct ma-
terial" as a raw material substitute in manufacturing, construction material, clean fill, 
fuel, or in agronomic utilization that does not constitute disposal, does not adversely af-
fect human health or the environment, and is approved by the Director. 

2. Replace "select waste" with "byproduct material" defined as - a material that has been 
recovered or diverted from a waste stream for purposes of beneficial use, recycling, or 
reclamation, a substantial portion of which is consistently used in the manufacture of 
products which may otherwise be produced from raw virgin materials. Byprod-
uct/beneficial use material is not solid waste. However, byproduct/beneficial use materi-
al may become solid waste at such time, if any, as it is abandoned or disposed of rather 
than beneficially used, whereupon it will be solid waste with respect only to the person 
actually abandoning or disposing of the material. Byproduct/beneficial use material may 
be material that has been or is processed such that the material possesses properties that 
are necessary or preferred for beneficial use. Processing activities include, but are not 
limited to, extraction or separation of component materials, cleaning, or grinding. 

2 
 The Association notes that Ohio House Bill 59 (HB 59), as proposed, would clarify this issue in large part, main-

taining ODNR’s sole and exclusive authority with respect to these matters. 
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B. The Association Supports the Development of a General Permit for the Beneficial Use 
of Byproduct Materialfrom Oil and Natural Gas Production Operations 

In its initial comments, the Association supported the creation of a general permit for drill 
cuttings associated with the horizontal component of the weilbore as an appropriate method to 
facilitate the responsible reuse of drill cuttings that meet prescribed criteria or thresholds. 3  After 
reviewing the draft rules and attending Ohio EPA’s Beneficial Use Stakeholder Meeting, the As-
sociation believes Ohio EPA is moving in the right direction regarding the development of a 
general permit program and would be available to work with the agency directly in the develop-
ment of a Beneficial Use General Permit for the Beneficial Use of Byproduct Material from Oil 
and Natural Gas Production Operations. 

The Association’s participation in the development of a general permit is critical as sev-
eral aspects of an industry specific beneficial use general permit, such as assigning responsibility 
between the generator and end user of the material to be beneficially used, waste characteriza-
tion, and establishing treatment and stabilization standards prior to beneficial use, require de-
tailed knowledge of the industry’s operational and technical complexities. The Association, 
through its individual members, possesses this knowledge and requests that Ohio EPA utilize this 
expertise to develop and implement a General Permit for the Beneficial Use of Byproduct Mate-
rial from Oil and Natural Gas Production Operations. 

III. 	Conclusion 

The Association supports Ohio EPA’s intention to develop a Beneficial Use Regulatory 
Program for the responsible reuse of certain byproduct material. In this connection, the Associa-
tion respectfully requests that Ohio EPA revise the definition of "beneficial use" and use the 
term "byproduct material" to address the mistaken characterization of beneficial use as a type of 
disposal. Further, the Association and its members offer their support to Ohio EPA in develop-
ing a functional program, particularly a General Permit for the Beneficial Use of Byproduct Ma-
terial from Oil and Natural Gas Production Operations, that encourages the safe and economic 
beneficial use of qualifying byproducts that might otherwise be disposed of in solid waste land-
fills. 

The Association reiterates that, historically, drill cuttings have been successfully reused in a number of different 
ways including road spreading, clean fill material, construction material, plugging abandoned wells, landfill cover, 
and wetlands restoration. Some, or all, of these existing beneficial uses of drill cuttings should be considered in de-
veloping a General Permit for the Beneficial Use of Byproduct Material from Oil and Natural Gas Production Oper-
ations. 
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ery truly yours, 

On leha1f of the Ohio Oil and Gas Association 

GDRIrde 
End. 

cc: 	John Schierberl, Ohio EPA w/encl. 
john.schierberl@epa.ohio.gov  

611a.2013 16913123 V,3 
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September 21, 2012 

DELIVERY VIA REGULAR U.S. MAIL AND E-MAIL 

Michelle Braun 
Ohio EPA 
P.O. Box 1049 
Cotuiribus, 011432 16-1049 
in ichel le.braun:epa.ohio.gov 

Re: 	Initial Comments of the Ohio Oil and Gas Association - Early Stakeholder 
Outreach: Beneficial Use Regulawrv ,  Program Development 

Dear Ms. Braun: 

In June 2012. Ohio EPA released a conceptual framework paper for a Beneficial Use of 
Industrial Materials Regulatory Program, requesting comments from interested stakeholders. 
The Ohio Oil and Gas Association (Association), on behalf of itself and its members, is pleased 
to submit these initial "early stakeholder response" comments on the Ohio EPA concept paper, 
as requested. The Association thanks Ohio EPA for this opportunity and looks forward to 
assisting in the further development of a Beneficial Use Program for Ohio. 

I. introduction 

’1 he Association is one of the largest and most active state-based oil and natural gas 
associations in the country and has served as the representative of Ohio’s oil and gas producing 
industry since 1947. Its over 2,600 members are involved in all aspects of the exploration, 
development, production and marketing of crude oil and natural gas resources in the State of 
Ohio. Because of the sinail size of many of the Association’s members. they often rely on the 
Association as their primary source of information on industry trends, activities, tax changes, 
legislation and regulatory matters. The Association also serves to protect its tnernbers interests 
by participating in federal and state reeulatory actions involving the crude oil and natural gas 
industry. 

Ohio is experiencing a resurgence ol’ economic energy activity today, due in large part to 
the development of the Marcellus and Utica Shale. The Association believes the continued 

o1utnbii, I ’,a,huigt.or I (kvclaud I ( incinuati I Akioii I Houston 
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deelopnienl ot’ these natural resources can be accomplished in a manner that is efficient and 
efi’cctive. while heiog protective of our ratural environment and human health. It is in that spirit 
that the Association submits these comments. 

H. initial Comments 

A. 	A Beneficial Use Program Will Benefit the Oil and Gas Industry and S/we of’ 
Ohio 

The Association supports the overall concept of a Beneficial Use Regulatory Program for 
industrial byproduct materials that otherwise would be considered a solid waste and need to be 
disposed of in a regulated landfill.’ A beneficial reuse program could have a positive impact on 
the oil and gas industry, particularly with respect to drill cuttings. In general, drill cuttings are 
primarily naturally occurring materials removed from a borehole during the drilling process and 
can contain, for example, anhvdrite, calcite, chalk, chert, clay, dolomite, feldspar, glauconile. 
granite, gypsum, hematite, iron. kaolinite, lime, maristone, mica. rnudstone. pisolite, pyrile, 
quartz, sand, sandstone, shale, silica, silt and sulfur. Under Division of Oil and Gas Resources 
Management regulations, drill cuttings can be (and have historically been) properly disposed of 
on-site in Ohio. However, the preferred method of disposal for many (but not all) large 
horizontal shale operators is by landfill, which can unnecessarily consume landfill capacity when 
safe and responsible reuse alternatives are available. A Beneficial Use Regulatory Program that 
establishes reasonable standards for allowing qualifying forms of drill cuttings that are already 
considered to be solid wastes to be reused is strongly supported by the Association. 

"1 he three-tiered approach being considered seems reasonable. Tier I would he for 
beneficial uses that have the least environmental or human health risks, and would be "pre-
approved". ’Tier 2 uses would be approved via a stream-lined general permit, perhaps with the 
submission 01’ a Notice of Intent to be Covered/Permit Application. The materials under a Tier 2 
general permit rita> need some physical characterization data for the application/notice of intent, 
and some use specifications that would be included in the general permit issued in response to 
the application/notice of intent. Tier 3 would be reserved for individual customized permitting of 
materials that do not qualify for either Tier I or Tier 2 approval, but are still appropriate 
materials to consider for beneficial re-use, The tiered approach allows for a reasoned program 
that increases the level of regulation as the risk to the environment and human health increases. 
We think this approach. as a conceptual matter, is workable and should he considered further. 

The Association understands the proposal to involve only industrial byproducts that are already considered waste 
iaterials over which Ohio [PA has jurisdiction, and does not understand the proposal to involve - and does not 

support - an e\pansion of that jurisdiction through this rulemaking. 
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13. 	Classification of I’eriical Drill Cuttings as Not a Solid Was/c 

As a preliminary matter, the Association believes that it is important for Ohio EPA to 
clarify under current law whether certain drill cuttings are classified as "solid waste:" Horizontal 
well drilling can be viewed in two components, the vertical (or tophol.e) portion and the 
horizontal (or lateral) portion. The vertical portion, similar to a conventional vertical well, is 
typically drilled using air, while the horizontal portion, including the "curve," typically also 
involves use of a drilling mud. It is the Association’s understanding that Ohio EPA does not 
classify drill cuttings associated with the vertical portion of the weilbore (down to relatively 
6.000 feet) as "solid waste," due to the fact that drilling operations for the vertical portion of a 
wcflbore do not include drilling mud containing chemicals or other contaminates of concern. The 
Association believes that Ohio EPA should continue this understanding when drafting beneficial 
use guidelines, policies rules, or standards. As a result, drill cuttings from a vertical wellbore 
should not he regulated as a ’solid waste" and can continue to be re-used wherever appropriate, 
and would not fall under a regulated beneficial use tier. On the other hand, the Association 
understands that Ohio EPA may consider drill cuttings associated with the horizontal component 
of a weilbore containing contaminants to be a "solid waste" and thus properly included in a 
beneficial re-use program at the appropriate tier level - which is discussed below. 

C. 	Existing Re-use of Drill Cuttings 

Historically, drill cuttings have been successfully reused in a number of different ways, 
such as: 

� Road Spreading - Drill cuttings act to stabilize road surfaces that are subject to 
erosion. 
Clean fill material. 

� Construction Material -- Drill cuttings have been used in road pavements. 
bitumen, and asphalt, and cement manufacture. 

� Plugging Abandoned Wells. 
� Landfill Cover. 
� Wetlands Restoration. 

Some, or all, of these existing beneficial uses of solid waste drill cuttings should be 
considered under a Beneficial Use Program. There may be other uses fbr drill cuttings, and we 
welcome the opportunity to work with Ohio EPA to develop appropriate and reasonable 
standards for the reuse of drill cuttings that are appropriately classified as "solid waste." Some of 
these uses may even be appropriate for Tier I "pre-approval" of solid waste drill cuttings under 
the Ohio EPA three-tiered approach. 
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D. 	General Permit br So/ic! Waste Drill Czxings Containing ( onlaminanr.s 

In the June 2012 concept paper. a "general permit" would be used for those industrial 
byproducts not qualifying tbr preapproved Tier I use and needing some physical 
characterization, while not requiring a full blown individual ’custom" permit. The Association 
believes that the creation of a general permit for drill cuttings associated with the horizontal 
component of the welibore is an appropriate regulatory method to facilitate the responsible reuse 
of drill cuttings that meet prescribed criteria or thresholds. 

For example, when a drilling mud is used to drill a well, the solid waste drill cuttings may 
need to be cleaned, treated or remediated in some capacity in order to meet pre-determined 
criteria for the specific intended use (e.g., subsequent to using a saltwater-type mud, the cuttings 
may need to be washed to remove dissolved salts prior to beneficial use as road 
stabilization/erosion control). Similarly, some cuttings may need to be thermally treated to 
ienove iesidual hydrocarbons to meet appropriate standards for reuse in construction materials. 
These types of common recurring uses of the solid waste drill cuttings would be appropriately 
handled under a stream-lined general permit. The Association looks forward to working with 
Ohio EPA to develop an acceptable general permit for appropriate solid waste drill cuttings, 
including providing characterization and reuse data and developing reasonable treatment and 
stabilization standards for certain solid waste drill cuttings prior to reuse. 

III. Conclusion 

The Association supports Ohio EPA’s intention to develop a Beneficial Use Regulatory 
Program for ihc iesponsible reuse of industrial byproducts. In this connection, the Association 
respectfully i equests that Ohio EPA continue to not consider clean drill cuttings associated with 
the vertical component of the wellbore as ’solid waste." The Association and its members offer 
their support to Ohio EPA in developing Beneficial Use Concepts into a functional regulatory 
piogram, including developing a general pen -nit. and particulaily iu the context of solid waste 
J1111 cuttings associated with the horizontal component of the welibore. 
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V 	truly youi, 

Grego D. R/isselI 
Dn beHult of the Ohio Oil and Gas Association 

Gi)R/zrris 

cc: John Schierber!, Ohio EPA 
john.schierber1(epa.ohio.gov  



Comments on Beneficial Use of Gas Drilling Radioactive Wastes in Landfill Cover 
 
These comments offer a specific suggestion: please exclude from permissible use under 
OEPA solid waste “general permits” three categories of wastes: (1) the shale gas vertical 
drill cuttings, (2) the shale gas “refined oil base” – impacted lateral drill bore cuttings, 
and (3) the radium sulfate sludge/residues that form on the bottom of wellhead waste 
water ponds after flowback from gas fracking operations. These three items should not be 
permitted to be used as daily cover at municipal solid waste landfills and construction and 
demolition waste landfills. 
 
You as career professionals understand that dilution is not the solution to pollution. 
 
We as local elected officials understand that the Oil & Gas Association lobbyists were 
successful in amending ORC 1509.02 to block our communities from legislating a direct 
ban on “oil and gas wastes”. That legislative maneuver was unfair and unreasonable, a 
direct slap at home rule principles to favor one industry, but it ties our hands, so we 
depend on you to protect us, as career state officials should. 
 
Please view “beneficial” as a derivative of “benefit” and look first and foremost at the 
“benefit” to residents living near the landfill in which the radwaste would be dumped. 
 
We recognize industry will beg you to relax regulatory controls on the costs of disposing 
of waste; their economics should be simple to understand. The cheap disposal as landfill 
“daily cover” that contains radioactive waste represents a financial “benefit” to the 
owners of 2,250 Ohio well pads operating or planned for much of the Marcellus Shale 
and the Utica Shale. These primary investors in Ohio shale “plays” are Statoil SA of 
Norway, Total SA of France, and CINOOC of Beijing, China, national sovereign wealth 
entities that work through Chesapeake, Shell and other intermediary leasing and drilling 
operators. The actual drillsites are run by “fronts”, thinly-capitalized Delaware LLC 
companies which can easily disappear if problems and potential waste liabilities arise. 
Their savings in avoided future cleanup costs are huge if they win an OEPA general 
permit that allows radwaste into local landfills. We must note that France and Norway 
require their waste generators to take responsibility for driller waste costs, but sadly, 
Ohio does not. The savings of these investors results in a major capital “benefit” to 
investors, but because the end product (gas) of rapidly depleted shale wells is intended to 
be shipped to China and Europe as exported LNG, there is no long term fiscal benefit to 
Ohio residents. As the familiar sign in gift stores says, “If you break it, you own it!” But 
the Kasich administration refuses to attribute the full costs to the gas fracking drillers. So 
those investors who break 2,250 wellheads in Ohio refuse to “own” their waste. Don’t 
help them get away with that callous disregard of the health of Ohioans via a general 
permit allowing radwaste into our MSW landfills. 
 
More specific “benefit” claims you should consider are those for local water users, local 
downwind residents and local taxpayers who bear remedial costs after abandonment of a 
solid waste site. We need to have assurance that radwaste will not migrate from dusts and 
leachate into our local environment; you have the ability to deny “general permit” status 



as a blessing to their proposed radwaste landfill use. You have the ability to compel the 
future specific PTI and PTO applicants to establish a “financial responsibility” bond or 
trust for the future remediation costs at the contaminated site. Please use your tools. 
 
You are already aware that gas lobbyists won an exclusion of their waste from 
Superfund, and SDWA and CAA exclusions and exceptions have immunized their 
operations from the costs that normal industries must bear. The 1983 delegation to 
ODNR of US EPA RCRA Class II UIC well disposal control means that millions of 
gallons of waste have flooded into poorly supervised wells in our state as a result of 
Ohio’s persistently lax regulation of injection wells. Region V is now reconsidering the 
consequences for the environment of that past delegation of power. We hope that YS 
EPA safety standards will soon displace the under-funded, poorly managed ODNR. 
 
We urge OEPA to exclude from “beneficial use” consideration those wastes that bring 
radioactive material into our landfills, streams, and downwind neighborhoods, 
specifically excluding from that special status (1) the vertical drill cuttings, (2) “refined 
oil base” – impacted lateral drill bore cuttings, and (3) the radium sulfate sludge/residues 
that form on the bottom of wellhead waste water ponds after flowback from gas fracking 
operations. A specific PTI/PTO proceeding with 30 days advance notice to the local and 
county governments should put the burden on the driller to justify the radioactivity level 
and other biochemical leachate and airborne attributes of the proposed disposals. 
Especially for concentrated sludge residues from the wastewater ponds, the proper 
laboratory characterization of the radiation levels at multiple places within the waste zone 
is an essential prerequisite to each individual permit application. Ideally, the permit 
applicant should be required to demonstrate its financial responsibility for its contribution 
of radwaste to the waste site; there should be no “orphans” conceived by the drilling 
industry. What matters for our residents is “benefit” to their safe environment. 
 
Thank you for your consideration. 
 
Disclaimers: These personal views are not necessarily reflective of policy positions of the 
City Council of Wyoming, Ohio, the First Suburbs Consortium of Southwest Ohio, the 
Executive Committee of the OKI Regional Council of Governments, the Division of 
Public Health Science of the College of Medicine of the University of Cincinnati, or 
other organizations with which I am affiliated. More details on the background can be 
found in my textbooks, State & Local Government Solid Waste Management 2d Ed., 
Superfund & Brownfields Cleanup 2013 ed., RCRA & Superfund Practice Guide 2d Ed. 
and Toxic Torts Practice Guide 3d ed. 
 
James T. O’Reilly 
James.oreilly@uc.edu 
24 Jewett Drive 
Wyoming OH 45215 
513 708-5601 

mailto:James.oreilly@uc.edu
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June 16, 2014 

 

Ms. Michelle Braun 

Ohio Environmental Protection Agency 

P.O. Box 1049 

Columbus, Ohio 43216-1049 

 

RE:   Early Stakeholder Input – Beneficial Use of Material from Horizontal Well that is not TENORM 

 May 13, 2014 

 

Dear Ms. Braun, 

 

 On behalf of Waste Management of Ohio, I thank you for the opportunity to provide comments on the 

fact sheet entitled, “Early Stakeholder Outreach - Beneficial Use of Material from a Horizontal Well that has 

come in contact with refined oil-based substances that is not TENORM issued in May 2014.”  We understand 

the agency may adopt rules to govern these materials and is seeking input on the type of materials that may be 

applicable for beneficial use as well as any suggestions or comments related to program development.  We are 

aware of a number of materials being generated during the drilling process and agree it is appropriate for the 

agency to seek information as well as coordinate their review with the other agencies authorized to regulate 

these materials including the Ohio Department of Natural Resources (ODNR) and Ohio Department of Health 

(ODOH).  

 

We believe solid waste landfills have a long history in Ohio providing environmentally sound disposal.  

These facilities have undergone comprehensive regulatory review and permitting including meeting extensive 

siting criteria, specific design and construction standards and have routine oversight of our operations as well as 

assuring the facilities complete on-going monitoring, closure and post-closure care and have financial assurance 

mechanisms in place to provide appropriate funding for long-term care.  Finally, funding sources for Ohio EPA 

to review sites, issue permits and conduct inspections are in place assuring the drilling materials have the 

necessary oversight and controls in place.  In developing beneficial rules for these materials, we recommend 

that a similar type of regulatory program and oversight be developed to assure proper testing, facility review 

and specific authorization for a beneficial use be permitted.   

 

 The fact sheet proposes one approach being considered is to review case specific material, the proposed 

beneficial use and the location of the use, similar to the authorization under the Integrated Alternative Waste 

Management Program (IAWMP). This approach has been thorough and assures appropriate air, surface 

water and use considerations.  As Ohio generates more of this material this specific type of review seems 

appropriate when considering alternatives.   

 

We suggest that any new rules developed recognize and continue to authorize the environmentally sound 

and beneficial re-use of materials at solid waste disposal facilities.  As noted above, solid waste disposal 

facilities have undergone extensive review and evaluation through permitting and are highly regulated with 

routine inspections by the agency.    When developing any beneficial use rules these concepts should recognize, 
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perhaps thru a generalized permit section the management of specific uses, such as cover at landfills when 

alternatives to disposal are proposed.   

  

The following list summarizes some additional questions for consideration: 

1) What is the definition of “refined oil-based substances”? 

2) Will Ra-226/Ra-228 levels drive potential beneficial use options? 

3) Will regulatory requirements for mixing or purposeful dilution of horizontal material above the 5 pCi/g 

threshold be discussed? 

4) How is horizontal well material determined to “not be TENORM”? 

5) Will laboratory testing to identify specific “refined oil-based substances” in the material be required? 

What standards will need to be met? How will any need for treatment be determined? 

6) Will testing and treatment be based on the type of beneficial use being considered? 

7) Will a generator be responsible for determining whether “horizontal well materials is TENORM or not? 

How is the determination made in the field?   

8) Does a generator need to provide process flow documentation for each horizontal well? 

9) What sampling protocol and frequency is the agency considering adequate to determine horizontal well 

material is characterized for beneficial use consideration? 

10) What type of beneficial uses is being considered? 

11)  What treatment options are being considered? 

12)  Since drill cuttings coming into contact with refined oil-based substances can be disposed as a solid 

waste (assuming they meet analytical requirements) what additional permitting requirements are being 

considered for staging materials or any treatment at landfills?  

 

I thank you for the opportunity to comment on this early stakeholder outreach.  Please do not hesitate to 

contact me at your convenience.  

 

Sincerely, 

Waste Management 

 

 

 
Kathryn A. Trent 

Director Government Affairs 

 
Cc: Pam Allen, Chief DMWM 
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