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August 31, 2012 

 

Ohio Environmental Protection Agency 

Attn: Ms. Michelle Braun 

P.O. Box 1049 

Columbus, Ohio 43216 

 

Re:  OEPA  

Early Stakeholder Outreach Comments 

Beneficial Use Regulatory Program Development 

 

Dear Ms. Braun: 

 

The Ohio Water Environment Association (OWEA) is comprised of over 1700 wastewater 

professionals from varying backgrounds, including operators, engineers, and manufacturer 

representatives. Our mission is as follows:  

 Educate our members through sharing information and networking  

 Educate the public on preserving and enhancing our water quality  

 Be proactive on water environment issues  

 Build a positive professional image within and outside the Association  

Based on our mission, we have a Technical Review Group, who bring forth their knowledge in their 

representative areas to review upcoming rules and regulations that impact our industry. 

Beneficial use of incinerator ash represents a significant opportunity to reduce costs and to benefit 

the environment.  For instance, in 2006, approximately 90,000 tons of sewage sludge incinerator ash 

was generated each year at eight municipal wastewater treatment plants located within Ohio.  The 

ash was hauled to municipal solid waste landfills in Ohio at a cost of approximately $3.3 million / 

year (2006 dollars).   Beneficial use has the potential to offset a significant portion of this cost (based 

on the evaluation of some of our members, this offset could be as much as 65%), and to preserve 

landfill space. 

We offer the following comments for consideration: 

1) Sewage sludge incinerator ash is an inert, non-toxic material that is currently being 

beneficially reused in a number of states as a soil amendment, making bricks, as daily 

and final landfill covers, the manufacturing of Portland cement, as select-fill material, 

etc.  

2) Sewage sludge incinerator ash has a more uniform makeup than traditional Municipal 

Solid Waste, and can be subjected to the sampling and characterization protocol for 

additional beneficial use materials set forth in the Draft Rules.  

3) The municipal solid waste landfill operators require generators of sewage sludge 

incinerator ash to conduct Toxicity Characteristics Leachate Procedure (TCLP) analysis 

on their sewage sludge incinerator ash, on an annual basis, to demonstrate it is a non-

toxic material. This data can be submitted to Ohio EPA upon request.
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4) We suggest providing clarity in how reviews and approvals will be carried out between 

Division of Materials and Waste Management (DMWM) and Division of Surface Water 

(DSW).  It will be important to define roles and responsibilities as well as the pathway 

for potential permittees to make application and receive approvals for the different tiers 

described in the early stakeholder documents.   

5) We suggest providing clarity in how specific products that become components of  “Tier 

1” products will be approved or reviewed.  Incinerator ash is a good example of a 

product that may be used as a component in some of these products.  As stated 

previously, incinerator ash is generated in significant quantities at eight municipal 

wastewater treatment plants in Ohio.  It can be used in several of the by-products listed 

in the “Tier 1” products as well as others that have been documented in commonly 

available literature.   

6) A large amount of data exists among current wastewater treatment plants using 

incinerators and this data can be compiled for consideration by OEPA for inclusion of 

incinerator ash as a “Tier 1” industrial byproduct. 

We appreciate the opportunity the OEPA provides for input and reviews of upcoming changes.  

Should you have any questions, please contact either Dianne Sumego 330.515.5678 or the writer at 

330.841. 2591. 

 

Sincerely, 

 

 
Thomas Angelo 

President 

The Ohio Water Environment Association 

 

c: Ms. Dianne M. Sumego, PE 
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Ms. Michelle Braun, R.S.      August 30, 2012 

Solid Waste Rules Coordinator 

Ohio EPA – Division of Materials and Waste Management 

P.O. Box 1049 

Columbus, Ohio 43216-1049 

 

 

Michelle, 

 

Thank you for the opportunity to comment regarding the Ohio Environmental Protection 

Agency’s (OEPA’s) Division of Materials and Waste Management (DMWM) proposed 

regulatory program for beneficial use of industrial byproducts. 

 

We are not opposed, per se, to the idea of regulating to some degree industrial byproduct 

beneficial use; however, we do believe a more specific approach is warranted.  As a small 

business recycler of materials that may become subject to this program, we believe that 

recycling of otherwise useful materials may become disincentivized due to additional 

regulatory requirements.  At the same time, we appreciate the concept of appropriate 

handing and use of beneficial materials to avoid adverse effects to people and the 

environment.  Thus, our comments center on definitional issues rather than the overall 

regulatory framework being proposed.   

 

We have reviewed the DMWM’s “Early Stakeholder Outreach” materials (ESO) and 

have some concerns, primarily centered on the conceptual definition of “industrial 

byproduct.”   

 

The United States Environmental Protection Agency has an existing definition of 

“byproduct” [40 Code of Federal Regulations 261.1(c)(3)] that states a byproduct is “a 

material that is not one of the primary products of a production process and is not solely 

or separately produced by the production process.  Examples are process residues such as 

slags or distillation column bottoms.  The term does not include a co-product that is 

produced for the general public’s use and is ordinarily used in the form it is produced by 

the process.”  We have that definition in mind setting up the framework for our 

comments.   

 

The ESO provides a working conceptual definition of industrial byproduct as “a residual 

material that can meet the definition of solid waste, industrial waste or other 

waste.”   This appears to be a very broad definition, encompassing a wide range of 

materials.  Taken on its own, our concern is that this definition (and therefore, any 

applicable regulations) may include many materials that are readily and commonly 

recycled, such as paper, aluminum, plastic, etc., that originate from post-consumer 

sources.   
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“Residual” material is not defined, and we note that the ESO mentions “waste-specific 

reuse rules such as hazardous waste, scrap tires, compose, sewage sludge and clean hard 

fill” for beneficial use would not be replaced by the proposed program.  This implies a 

wide range of materials may become subject to the proposed regulations – including 

potentially post-consumer recyclables.  If, ultimately, such materials are included within 

the industrial byproduct definition, it could make it more difficult to economically 

recycle some of these materials. 

 

Furthermore, there are off-specification materials that may have been created as 

“products” during production and should not be considered “residuals” from the 

process.  These off-specification materials are often good, usable materials with minor 

imperfections such as color being off standard, etc.  These are materials that can be 

readily sold and/or used within the general marketplace to replace existing raw materials 

in other manufacturing or commercial processes.  Such materials, if recycled, should not 

be subject to these proposed rules.  Again, if these materials are included within the range 

of residual industrial byproducts to be managed under the proposed rules, it could make it 

economically difficult to divert such materials to other uses.   

 

We assert that it could become economically difficult to recycle these materials under the 

proposed rules as they include concepts such as characterization plans that must be 

approved by the Ohio Environmental Protection Agency, annual reporting on such 

materials, permitting through the agency and even providing some or all of this 

documentation to the agency to the end-user of the products intended for beneficial 

use.  These actions all add incremental documentation and administrative costs to the 

recycling process.   

 

Reuse and recycling are environmentally responsible alternatives to disposal.  Many 

economic transactions involving very large quantities of recyclable materials are 

performed daily within the marketplace.  Often these transactions involve movement of 

beneficial use materials between states as these are commodity items that are only 

marketable when viewed from a national or even international marketplace.  We would 

prefer to see very clear definitions and/or exemptions indicating how these materials 

would be classified versus what we have indicated are a broadly encompassing definition 

of residual industrial byproducts for beneficial use. 

 

Sincerely, 

 

 
 

Billy Watterson, CHMM 

President, Recycling Innovations Officer 



 
             

August 31, 2012 

 

Via email (michelle.braun@epa.ohio.gov) 

Ohio EPA 

PO Box 

Columbus, Ohio 43216-1049 

   

RE: The Belden Brick’s Comments on Beneficial Use Regulatory Program 

 

Dear Ms. Braun: 

 

The Belden Brick Company has been making high quality brick in Ohio for the past 127 

years and currently employs about 450 people.  We recognize the need for and support 

reasonable, well developed environmental regulations to benefit the people of Ohio and 

America.  The further development of OEPA’s Beneficial Use Regulatory Program is 

something that we would like to be a part of as it may impact our operations. 

 

As a brick manufacturer, The Belden Brick Company generates various types of wastes 

and byproducts and uses byproducts from other industries as our raw material feedstock.  

We want to ensure industry can continue to efficiently reuse these materials without a 

burdensome regulatory scheme that may create unnecessary bureaucratic hurdles to deal 

with.  Please allow us to weigh in on further development of this regulatory program. 

 

If you have any questions, please do not hesitate to contact me. 

 

Sincerely, 

  
Bradley H. Belden 
Manager – Occupational & Regulatory Services 

 



Dax J. Blake, P.E.
President, AOMWA
1250 Fairwood Ave.
Columbus, OH 43206
(614)-645-7919

August 31, 2012

Michele Braun
P.O. Box 1049
Columbus, Ohio 43216-1049
michelle.braun@epa.ohio.gov

Re: Comments in response to Ohio EPA’s June 2012 Early Stakeholder Outreach
Request Concerning Development of a Beneficial Use Regulatory Program

Dear Ms. Braun:

The Association of Ohio Metropolitan Wastewater Agencies (“AOMWA”) appreciates the
opportunity to provide early stakeholder input on Ohio EPA’s development of an industrial
byproduct beneficial use regulatory program. AOMWA is a non-profit organization that
represents the interests of Ohio’s public wastewater treatment agencies. As evidenced by
AOMWA’s comments on Ohio EPA’s 2006 draft rule package on this issue, our members have
a great interest in the development of a regulatory program that would recognize the beneficial
use of waste materials, including sewage sludge incinerator ash, and reduce disposal costs for
municipalities with limited budgets. Accordingly, in response to the Early Stakeholder Outreach
(“ESO”) request and the Beneficial Use Rules Development Concepts circulated by Ohio EPA’s
Division of Materials and Waste Management and Division of Surface Water in June of 2012,
AOMWA submits the following comments for Ohio EPA’s consideration:

1. AOMWA is supportive of the overall approach outlined in the outreach material
which calls for a separate rules chapter pertaining to beneficial use of byproducts. Additionally,
AOMWA believes that sewage sludge incinerator ash—a byproduct of our members’
operations—should be expressly included in the regulatory program being developed by Ohio
EPA. Sewage sludge incinerator ash is an inert, non-toxic material that is currently being
beneficially reused in a number of states as a soil amendment, in the making of bricks, as daily
and final landfill covers, in the manufacture of Portland cement, and as fill material. Allowing the
beneficial reuse of sewage sludge incinerator ash would result in more space available in
municipal solids waste landfills and a substantial costs savings to the municipal wastewater
treatment agencies that practice incineration. Such an approach also furthers Ohio EPA’s
stated goals of addressing materials in a comprehensive and consistent manner and not over-
regulating benign materials. Therefore, AOMWA requests that Ohio EPA expressly include this
material under the contemplated program (or alternatively, develop an exception for sewage
sludge incinerator ash from the definition of “Municipal Solid Waste” so that it may be
beneficially reused pursuant to the program).
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2. The ESO specifies that Ohio EPA is considering a three-tier approach for
beneficial use approvals with Tier 1 consisting of pre-approved uses authorized in rule.
AOMWA believes that sewage sludge incinerator ash should be included as an industrial
byproduct that is pre-approved for the specific beneficial uses outlined under Tier I in the ESO.
AOMWA understands that data is available and has been submitted to Ohio EPA to support
such an approach.

3. The ESO also states that those industrial byproducts not qualifying for pre-
approved use under Tier 1 would need a characterization plan and acceptable use
determination to qualify under the Tier 2 general permit approach. AOMWA believes that
beneficial uses of sewage sludge incinerator ash not qualifying for preapproved use under Tier
1 should be authorized by general permit. As mentioned above, based upon existing data that
is available, byproduct characterization and use specifications can be developed specific to
sewage sludge incinerator ash and included in the general permit. Only non-typical uses should
be the focus of a Tier 3 individual permit. In addition, AOMWA would encourage that in the
development of general permit terms the focus should be on standards for the end use and not
on the by-product before such use.

4. Finally, AOMWA requests clarification in the rules regarding the respective roles
of the Division of Materials and Waste Management and Division of Surface Water. Historically,
the Division of Materials and Waste Management has been responsible for ensuring the proper
handling of wastes and promoting reuse of materials and waste generated in Ohio. Conversely,
the Division of Surface Water typically oversees sewage sludge disposition. Accordingly,
AOMWA believes that the roles of these divisions within the beneficial use regulatory program
should be clarified and delineated in accordance with their particular expertise.

AOMWA appreciates your attention and consideration in this matter and looks forward to
further discussions with Ohio EPA regarding this very important issue. We would be happy to
meet with you directly to discuss these comments in more detail if that would be helpful. Should
you have any questions regarding our comments, please contact, Jessica DeMonte, Squire
Sanders (US) LLP, at (614) 365-2809, or Andrew Etter, Squire Sanders (US) LLP, at (614) 365-
2765.

Sincerely,

Dax J. Blake, P.E.
President, AOMWA
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       August 30, 2012 
 
 
 
Ms. Michelle Braun 
Rules Coordinator 
Ohio EPA 
P. O. Box 1049 
Columbus, OH  43216-1049 
 
Dear Ms. Braun: 
 
On behalf of the officers, trustees, and members of the Ohio Cast Metals Association (OCMA), I am 
submitting the attached comments regarding the June 2012 Early Stakeholder Outreach Beneficial Use 
Regulatory Program Development Document.   OCMA is hopeful that the process Ohio EPA has set forth 
will result in the development of a beneficial use regulatory program that creates opportunities for 
expanded use of industrial byproducts such as foundry sand and slag.   
 
OCMA was proud to help Ohio EPA develop Ohio EPA Policy 400.007 back in 1994 when the policy was 
considered groundbreaking in its approach to the issue.  Significantly, since the development of those 
rules, research concerning the environmental viability of foundry sand and slag has taken place that has 
overwhelmingly concluded that most foundry sands are actually cleaner than native soil.  Unfortunately, 
despite these developments, the Ohio EPA has not chosen to expand the opportunities for beneficial use 
of these byproducts.  We are hopeful that this process will rectify that situation. 
 
The OCMA represents the interests of more than 150 metal casting companies in Ohio, the number one 
metal casting state in the nation.  Sadly, this number is approximately half of what it was in 1994.  
OCMA’s mission is to promote and protect the interests of the metal casting industry.  Although we do 
have several large corporate members such as GM Powertrain-Defiance, Columbus Castings, and Honda 
of America Mfg., Inc., they are the exceptions.  Most of our members are small or medium-sized 
businesses, often family-owned with less than 100 employees. 
 
We appreciate the opportunity to provide comments on the Beneficial Use Regulatory Program 
Development Document.  If we can provide any additional information about these initial comments, 
please do not hesitate to call or email.  We are interested in being an integral part of any stakeholder 
group Ohio EPA decides to create during the rule-making process.  We look forward to continuing to work 
with you on this important issue. 
 
 
       Sincerely, 
 

       Russ Murray 
       Executive Director 
 
Cc: OCMA Environmental Affairs Committee 
 John Kurtz, OCMA Secretary 
 
 
  
 
 



The Ohio Cast Metals Association (OCMA) Comments Regarding 

The June 2012 Early Stakeholder Outreach 

Beneficial Use Regulatory Program Development Document 

 

Section I – Basis for beneficial use rules 

Under this section of the Beneficial Use Rules Development Concepts document, the agency provides a 

definition for Industrial Byproduct.  The definition specifies that an Industrial Byproduct is a residual 

material that, “can meet the definition of solid waste, industrial waste, or other waste.”  This would 

appear to preclude any material that does not meet the definition of solid waste.  OCMA would like to 

point out that certain foundry residual materials, such as spent, non-toxic foundry sand and slag, are 

exempt from the definition of solid waste by Ohio Administrative Code (OAC) 3745-27-01(S)(23).  Thus, 

based upon this definition, it is OCMA’s belief that both spent non-toxic foundry sand and slag would 

not be subject to beneficial use rules as presently defined. 

Section II – Applicability and Exclusions 

As stated above, OAC 3745-27-01(S)(23) excludes spent nontoxic foundry sand, and slag and other 

substances that are not harmful or inimical to public health from the definition of “solid waste”.  The 

OCMA believes the environmentally responsible beneficial reuse of spent foundry sand and slag is 

allowed today and would not be regulated by this rulemaking as set forth in the concept paper. 

 

Section III – Prohibitions 

The materials that are destined for reuse (byproducts) are not waste and must not be considered 

wastes.  If the material meets beneficial use criteria (right now being proposed to have to be cleaner 

than dirt) then by definition the industrial byproduct cannot be harmful to human health or the 

environment nor can it create a nuisance.  If the Agency truly desires to create rules that will provide 

opportunities for the beneficial use of industrial byproducts, it cannot create a rule package that 

suggests to the general public that the materials being beneficially used can in any way be harmful to 

the general public. 

 

Section IV – General Requirements 

Why is it necessary to include language clarifying that beneficial uses of an industrial byproduct must 

comply with applicable laws?  Is there really any question that use of these materials must comply with 

applicable laws?  Why would the Agency find it necessary to create additional language outlining the 

obvious? 



The concept paper states that beneficial uses of an industrial byproduct must “conform to best 

management practices, accepted engineering standards, or agronomic practices.”  As stated numerous 

times in these comments, if the Agency is truly interested in increasing the opportunities for beneficial 

use of industrial byproducts it must provide minimal direction to producers and users of the industrial 

byproduct once that byproduct has been proven to meet environmental standards of acceptability.  For 

example, spent foundry sand has been found through numerous studies to be as clean as or cleaner 

than native soils.  It makes little sense to place numerous barriers to the beneficial use of spent foundry 

sand once the sampling process has demonstrated that the spent foundry sand meets the 

environmental standards set forth.   

Very few foundries in Ohio employ more than 100 employees.  It is highly unusual for an operating 

foundry to have an individual on staff whose responsibilities are solely environmental.  In many cases 

that same individual will be responsible for HR activities, workers compensation, and often safety and 

industrial hygiene as well.  To expect that an individual in this situation would know, or have the time to 

learn, the best management practices, accepted engineering standards, or agronomic practices is 

unreasonable.  It is highly likely that the users of the spent, foundry sand will be the experts in accepted 

engineering standards and/or agronomic practices.  The Agency should be less concerned about these 

matters and more concerned about setting environmental standards that are sensible and practical. 

Section V – Industrial Byproduct Classification  

When necessary, OCMA supports the need for proper characterization of byproducts that are destined 

for reuse.  We also support the development of a consistent approach that can be applied to similar 

materials so that individual generators do not have to develop their own byproduct characterization 

schemes and then go through a series of reviews and revisions prior to gaining approval to move 

forward with implementation of a given sampling and characterization approach.  OCMA also believes 

that the Ohio EPA already has a significant amount of information and experience with characterization 

of foundry byproducts.  In addition there is a wealth of research and evaluation of foundry byproducts 

that can be relied upon to establish reasonable and cost effective byproduct classification testing 

programs. 

OCMA strongly encourages the Ohio EPA to strike a reasonable balance between the need to collect 

data on the characteristics of foundry byproducts and the economic realities of beneficial use projects.  

The easy path forward would be to require a significant number of duplicate tests on individual 

byproducts for a very long list of chemical constituents in order to assure the agency that a material is 

suitable for a given reuse option.  Unfortunately the costs associated with most, if not all beneficial uses 

of industrial materials is such that the proposed testing costs associated with characterization of the 

byproduct can render the reuse option no longer economically feasible.  Both the Ohio EPA and other 

state agencies already have a number of years of experience with successful beneficial use projects 

involving foundry byproducts.  If this experience is not considered as part of the development of the 

beneficial use rulemaking process, the result will be a set of rules that may be easy to implement on the 

part of the agency, but are of no practical value to the regulated community because the cost to 

implement the rule exceeds the value of the benefit derived from implementation of the beneficial use.  



For example, the Agency has suggested that it is considering adopting beneficial reuse concentration 

limits that are based on an increased cancer risk of 1 in 1,000,000.  This risk factor is patently absurd!  

Being struck by lightning is a risk factor of one out of 100,000; the Agency is seriously considering a risk 

factor ten times more unlikely?  The federal Part 503 Biosolids rule allows the distribution of biosolids 

on agricultural fields in Ohio, fields where the biosolids are absorbed by corn, soybeans, etc.  The Guide 

to the Biosolids Risk Assessments for EPA rule states that a risk factor of 1 in 10,000 was used.  Why on 

earth would the Agency attempt to move forward with beneficial use regulations for industrial 

byproducts that are so extreme relative to the federal biosolids rule? 

Section VI – Approvals for Beneficial Use 

Tier 1- Pre-Approval 

OCMA supports Ohio EPA’s efforts to identify a number of beneficial use options that can be pre-

approved, thus minimizing the amount of effort required on the part of the generator to implement 

these specific beneficial use options.  In the last sentence of this section the Ohio EPA states that the 

Director can require additional characterization “…if there is reasonable cause to believe that there is a 

threat to human health and/or the environment.”   OCMA understands the agency’s duty to protect 

human health and the environment.  That said, it is important that the agency also consider the 

cost/benefit aspect of providing this protection.  Every citizen of the state of Ohio would like to take a 

“0% risk” approach to protecting our environment and protecting human health.  Unfortunately this is 

simply not sustainable.  Each day we are confronted with decisions that involve risk.  Simple tasks such 

as crossing the street at a busy intersection, driving a vehicle, choosing what we eat, exposure to the 

sunlight, etc. all involve taking some level of risk.  Many of these common risks far exceed the 

environmental or human health risks associated with beneficial use of industrial byproducts.  Developing 

rules that specify “0% risk” or miniscule risk levels, while easy to develop and implement, can essentially 

preclude the option that the regulation intends to facilitate.  OCMA requests that the Ohio EPA develop 

Pre-Approval beneficial use options that are based upon realistic risk levels that facilitate those end uses 

for which there exists sufficient successful experience or reasonably available research to support the 

specific beneficial use option. 

Tier 2: General Permit 

Is it normal practice for the Agency to deny a permit when there are unresolved enforcement actions 

against a generator of an industrial byproduct?  This provision is so ambiguous that it can only be 

expected to result in arbitrary and capricious judgments concerning what “unresolved” means. 

There should be a reasonable time period during which the Agency must reach a decision on granting or 

denying a General Permit application.  The Agency should be able to make this determination within 15 

days of receiving a complete application and within 15 days of receipt of an amended application.  

A general permit should not expire unless there is a change in the process by which the industrial 

byproduct is produced.   



Tier 3: Individual Permit 

Again because of the lead-times associated with potential projects, we believe Ohio EPA shall act within 

30 days following receipt of a complete application and within 15 days of receipt of an amended 

application. 

Section VII.  Distribution and use of an industrial byproduct 

Material that is designated as pre-approved should not require that the generator provide any 

information to the end–user.  If the end-user asks for this information and the generator denies the 

request, the end-user can find another supplier.  This is the type of requirement that is likely to diminish 

the beneficial use of industrial byproducts. 

Section VIII. Record-keeping and Reporting 

Any identified record-keeping and reporting requirements should not be applicable to either Pre-

Approval Materials or for material being beneficially reused via a General Permit.  Economics are already 

precarious to keep these high volume, low toxic materials out of the landfill and requiring record-

keeping and reporting only adds additional cost and time burdens to the generator and/or end-user. 









 

 

 

August 31, 2012 

 

 

Michelle Braun  

P.O. Box 1049 

Columbus, OH 43216-1049  

 

RE: Early Stakeholder Outreach Beneficial Use Regulatory Program Development; 

ACA Comments  

 

Dear Ms. Braun:  

 

In general, the American Coatings Association (ACA)
1
 supports the Ohio EPA Beneficial Use Rule 

Development Concepts that are intended to create a regulatory program to manage industrial 

byproducts more sustainably, and shift byproducts that are currently landfilled back into production. 

Overall, ACA believes that the concepts would have a positive impact on our industry. Further, 

ACA suggests Ohio adopt the Definition of Solid Waste rule (Revisions to the Definition of Solid 

Waste Final Rule, 73 Fed. Reg. 64667 (October 30, 2008)) and/or look to the Paint Universal Rule 

in Texas and the New Jersey Universal Waste regulations; the links are provided below.   

 

Texas: http://www.tceq.texas.gov/publications/rg/rg-370.html) 

 

New Jersey Universal Waste regulations:  http://www.gallowaytwp- 

nj.gov/departments/community_education/gogreen/guides/UNIVERSAL%20WASTE%20FLYER

%20PDF%2009.pdf )  

 

Lastly, we are interested in participating in future meetings, so please add the following emails to 

the stakeholder contact list for this regulation: ddarling@paint.org and tserie@paint.org.  Thank you 

for considering our request.  

 

Sincerely, 

 

/s/       /s/ 

         

David Darling, P.E.     Tim Serie, Esq. 

Director, Environmental Affairs   Counsel, Government Affairs 

 

** Sent via email ** 

                                                 
1
 The American Coatings Association (ACA) is a voluntary, nonprofit trade association working to advance the needs 

of the paint and coatings industry and the professionals who work in it. The organization represents paint and coatings 

manufacturers, raw materials suppliers, distributors, and technical professionals. ACA serves as an advocate and ally for 

members on legislative, regulatory and judicial issues, and provides forums for the advancement and promotion of the 

industry through educational and professional development services. 

http://www.tceq.texas.gov/publications/rg/rg-370.html


ENVIRONMENTAL INDUSTRIAL HYGIENE WASTE MANAGEMENT


800-570-0690

www.emerald-environmental.com
KENT-AKRON-CLEVELAND

July 31, 2012

VIA CERTIFIED US MAIL

Michelle Braun
P.O. Box 1049
Columbus, OH 43216-1049

Re: Comments to Beneficial Use Rules Development Concepts

Dear Ms. Braun:

The following comments to the above-referenced beneficial use rules development
concepts (the “Beneficial Use Concepts”) are being submitted by Emerald Environmental, Inc.
(“Emerald”). Emerald has been conducting work and demonstrations involving the beneficial
use of alum residuals as a topsoil material. As part of its work, Emerald has obtained a
process patent for the production of Conditioned Alum Residual (CAR). Emerald has also
learned that blends of CAR and Biosolids Incinerator Ash (BIA) are beneficial and should be
considered an acceptable beneficial use under these proposed rules.

Emerald appreciates that Ohio EPA has proposed the Beneficial Use Concepts for
early review by interested stakeholders. Moreover, Emerald agrees with the structure of the
proposed Beneficial Use Concepts. There are numerous industrial byproducts generated in
Ohio that are not beneficially reused due to the lack of regulations authorizing such reuse. As
a result, these byproducts are taking up valuable landfill space. Emerald encourages Ohio
EPA to move forward with the drafting of rules based upon the Beneficial Use Concepts.

During the rule drafting process, Emerald requests that Ohio EPA include the term
“Conditioned Alum Residuals” in the list of byproducts identified in the section entitled “Tier 1:
Pre-Approval” of the Beneficial Use Concepts. Alum residuals are produced during the drinking
water purification process when alum is used to cause particulate matter in the water to
precipitate. Alum treated water is typically placed in settling tanks. Alum residuals form on the
bottom of the settling tanks. The cleared water is removed from the tanks for further
treatment, and the alum residuals are removed for drying and further management.

Unconditioned alum residuals contain raw water turbidity, unreacted alum coagulants
and/or alum polymer coagulants and reactive hydroxide compounds. The two primary
concerns with the reuse of alum residuals are nutrient binding by the residuals and elevated
metals concentrations within the residuals. However, alum residuals can be reused in a
manner that eliminates these concerns. A patent has been obtained for this conditioning
process and other alum residual conditioning processes. (U.S. Patent No.: US 6,537,340). In
fact, Ohio EPA has previously approved of the use of conditioned alum residuals as a soil
blend.
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When compared to the byproducts that are already identified in the Beneficial Use
Concepts for pre-approved uses, conditioned alum residuals present no greater risk to the
environment. Emerald has previously provided the Ohio EPA with studies and analysis
demonstrating that Conditioned Alum Residuals do not post a risk to the environmental, and
have an agronomic benefit. Emerald would be glad to provide Ohio EPA with additional copies
of these studies and analysis upon request.

In addition to Emerald’s request that Ohio EPA add “conditioned alum residuals” to the
list of byproducts identified as “Tier 1: Pre-Approval”, Emerald further requests that Ohio EPA
include the following definition of “conditioned alum residuals” within the proposed rules:

“Conditioned alum residuals” means alum containing residuals generated during the
water treatment process and conditioned in accordance with one of the processes
identified in Patent No.: US 6,537,340.”

As referenced in the Beneficial Use Concepts in 2006, Ohio EPA sought comments to
proposed beneficial use rules. Emerald submitted comments in response to Ohio EPA’s
proposed rules. If Ohio EPA plans to use the beneficial use rules proposed in 2006, Emerald
requests Ohio EPA to consider the comments submitted by Emerald at that time.

Emerald has also found that BIA poses notable agronomic nutrient value and when
blended with CAR creates a soil product that supports vegetative growth superior to
conventional topsoils. As such, Emerald would request that blends of CAR and up to 20% BIA
be considered for a “Tier 2” General Permit approval for beneficial reuse so long as BIA meets
Ohio Sewage Sludge metals criteria and complies with additional criteria contained in
PADEP’s General Permit #WMGM026. Emerald has found that use of CAR/BIA blends
support growth better than blends of BIA with topsoil. Additional information can be provided
upon request to substantiate this request.

Thank you for considering the foregoing comments. Emerald Environmental would
appreciate the opportunity to meet with the Ohio EPA to discuss these comments. In the
meantime, if you or any other member of the Ohio EPA have any questions or need anything
further, please do not hesitate to contact me directly.

Sincerely,

Scott Hershberger

1815259.101500.0007
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The Ohio Department of Transportation (ODOT) is pleased to present the following comments for 
OEPA’s Early Outreach for the Beneficial Reuse Regulatory Program Development.  ODOT’s 
comments are based on our experience with the reuse of various materials that are reflected in 
ODOT’s Construction and Material Specifications (CMS).  CMS is ODOT’s contract document used to 
specify and construct highways and incorporates our experience, those of other departments of 
transportation across the country, the Federal Highway Administration, and contractors and vendors. 
 
The ODOT’s CMS and the materials pre-qualification standards are located at the addresses below. 
 
CMS 
 
http://www.dot.state.oh.us/Divisions/ConstructionMgt/OnlineDocs/Pages/2010CMS.aspx 
 
Pre-qualifications/Materials Approval 
 
http://www.dot.state.oh.us/Divisions/ConstructionMgt/Materials/Pages/default.aspx 
 
As per your guidelines on page 2 for comments we will attempt to provide as much detail as possible, 
however, the relative vagueness of the development concepts makes it difficult to be able to provide 
detailed specifics. 
 
Item III - Prohibitions 
 
The last sentence stating OEPA is considering clarifying that products until recycled are wastes is not 
clear to ODOT.   As an example: is Recycled Asphalt Concrete (RAC) that is currently considered a 
beneficial material now going to be required to be tracked – cradle to grave – until recycled into 
pavement?  As a highway owner with maintenance forces obtaining pavement millings and 
stockpiling them for use, will this now require that those materials are tracked and documented from 
the location they were obtained to the location they are installed along the roadway as berm 
aggregate? 
 
Item  V - Industrial By-product Characterization 
 
Under item V, is OEPA proposing a characterization plan based on SW-846 and that it applies to all 
tier levels?  However, the Tier 1 definition states these items are already known so why is there the 
additional burden of the characterization plan?       
  

http://www.dot.state.oh.us/Divisions/ConstructionMgt/OnlineDocs/Pages/2010CMS.aspx
http://www.dot.state.oh.us/Divisions/ConstructionMgt/Materials/Pages/default.aspx


Item VI – Approvals for Beneficial Reuse 
 
Tier 1 Pre-approved 
 

 Items that can be classified as hard clean fill should not be regulated by the proposed 
beneficial reuse rules.  These items have already been traditionally shown to be inert.   
 

 Items that are considered Tier 1 should be exempt from tracking and documentation of 
placement of materials.  Since the materials used by ODOT may come from a large number of 
sources, from various types of businesses, and are repeatedly recycled more than once, any 
tracking source to source, site to site, quantity to quantity will decrease or eliminate recycling 
that is currently occurring.  A Tier 1 level without tracking and documentation requirements 
encourages continued reuse and recycling thus reducing the cost for reuse, costs of highway 
construction and costs to the taxpayer to maintain our transportation system. 
 

o Construction materials that are recycled, (i.e. concrete and asphalt, construction fill, 
aggregate base, steel, plastic, and others) are often not provided by a single vendor.  A 
construction project may require materials from various sources.  Because there would 
be multiple entities reporting the same number for the same material, the reports would 
provide a false amount of material being reused.   
 

o Currently, it is unrealistic to expect ODOT to be able to report quantities of recycled 
materials since our processes do not measure or specify a specific amount.  ODOT 
establishes in our CMS specifications maximum limits set on engineering requirements 
for the total material (such as asphalt delivered).   Contractors may use any materials, 
whether virgin, recycled or in combination, that are cost effective and meet these 
specifications.  They are not required to use a specific amount.  
 

o If ODOT would change the CMS specification to direct contractors to use specific 
recycled materials instead of providing material specifications in a generic format, 
ODOT’s costs would increase.   Mandates of a specific material limit competition and 
competitive sources, often produce a lesser quality finished product because not all 
recycled materials (i.e. RAP) are the same, and the durability lowers for the 
specification item.  As a simple example: Higher levels of RAP (depending on the RAP) 
decrease the pavement performance by 2 years in a 12 year cycle.  This would increase 
ODOT paving frequency by 16% and would increase our costs by 16%.   

 
o If facilitating beneficial reuse, why not measure only what goes into a landfill and 

measure the decrease in quantity? 
 

o It appears you are pointing toward a cradle to grave traceability on these materials 
which would be cost prohibitive, nearly impossible to comply with, and doesn’t appear to 
serve a beneficial purpose. 
 
 

  



Tier 2 and 3 

  
While ODOT can understand the environmental concerns, the criteria for Tier 2 level materials 
are not clear and should be more specific.  Are the limits on the material being recycled or on 
the material after it has been incorporated into a final product that includes the recycled 
material? 
 
To benefit recycling, isn’t the issue the finished product, not the recycled material? 
 

 While ODOT’s contracts under the competitive bid atmosphere will still be driven by low cost, 
the use of Tier 2 recycled materials will not be considered by contractors unless the total 
product, including recycled material, is the most cost efficient.  The controls of permits, 
characterization plans and testing will not provide an economical edge during the bid process 
and will not likely encourage the use of a Tier 2 material but have the opposite effect.   
 

o As an example, ODOT developed CMS 203.03J to allow the reuse of petroleum 
contaminated soils in ODOT projects, as directed by ORC 5501.38.  However, 
petroleum contaminated soils are not commonly reused in ODOT projects since the 
required analytical testing, monitoring and other required activities increases the cost of 
its reuse over native material unless there is a need for large amounts of fill that would 
make petroleum contaminated soils more cost effective to use.   

 

 Expiration criteria will also limit the use.  In a highway world that plans for 20 to 100 years in 
the future, what risk is passed on to the new owner of the recycled material if the permit 
expires and/or new controls, costs, etc. are required.  These new responsibilities would impact 
the ability of ODOT, the contractor, a county, or a city to plan for the future maintenance of the 
roadway 
 

 If recycling is the ultimate goal, a Tier 3 status would effectively result in no recycling as the 
unknowns on the material acceptance in a highway industry that thinks in periods of 20 to 100 
years would eliminate any chance of acceptance and use.   
 

 While specifications for a private industry site might be case by case, specifications in the 
highway construction world are more generic to assure system not site specific performance.  
While it is unclear what falls into Tier 3, how do you effectively start to continuously recycle and 
have a viable business market if the product can only be used at sites that are not established 
until a plan is not only developed but has the funds to sell it?  
 

Item VII – Distribution and Use of an Industrial By-product  
 

 This appears to ODOT as a cradle to grave tracking of materials.  The multiple handling of 
recycled materials by various owners, producers, and suppliers along with the perceived goal 
of continuous recycling would make the requirements for tracking unrealistic to meet, 
burdensome, costly, and ineffective, and in our opinion would do nothing but increase the 
amount of materials that end up in landfills. 
 

General Comment 
 

 Because of the wide range of materials to be covered under the new rules, OEPA should 
consider providing guidance similar to the Technical Guidance Compendium under the 
Voluntary Action Program.   
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  August 29, 2012 

 

 

Ms. Michelle Braun 

Ohio EPA 

P.O. Box 1049 

Columbus, OH 43216-1049 

Michelle.braun@epa.ohio.gov 

 

Dear. Ms. Braun; 

 

Thank you for the opportunity to comment during Early Stakeholder Outreach on 

beneficial use of industrial byproducts.  The Ohio Contractors Association represents 

nearly 500 companies involved in heavy/highway construction throughout Ohio.  As 

such, our members are involved with many of the materials the proposal is referencing, 

including asphalt, asphalt concrete, cement, cement concrete, and chip and seal 

pavement.   

 

While the concept of establishing a beneficial use program is well-intended, we 

consider it regulatory over-kill and believe that it will have the unintended affect of 

reducing the re-use of materials.  Currently, under the existing system, a substantial 

24% of asphalt paving is recycled pavement.  Adding a regulatory process will only 

dampen the use of this and other materials, as newly defined generators, generating 

facilities, distributors and end users would all have new and sometimes costly 

requirements to follow in order to reuse industrial by-products. 

 

While many of the products reused by our industry are in the Pre-Approved category of 

products, there would be new requirements for characterization of the material, which 

would require generators to develop and implement a materials characterization plan.  

According to the proposal, the plan might be based on standard sampling, processing 

and analytical methodology, such as those found in Test Methods for Evaluating Solid 

Waste, Physical/Chemical Methods.  Annual reporting of quantities and types of 

industrial byproducts used and how they were used would also be required.  This is for 

materials that are already quite commonly reused such as asphalt and cement concrete.   

 

General permits would require Notice of Intent, materials characterization plans and 

analytical results, as well as an application fee.  Individual permits would be even more 

burdensome and costly to obtain.   

 

 

 

 

mailto:Michelle.braun@epa.ohio.gov
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Another concern is the statement in the proposal that the Agency may clarify that 

wastes accumulated or stored in lieu of or prior to being recycled remain wastes until 

they are reused.  If this means that these materials would need to be tracked “cradle to 

grave”, this would be a huge problem, as stockpiles of these materials – asphalt, for 

example - are brought from many sites over a period of time and then redistributed in 

pavement at potentially multiple sites.  Requiring documentation of the origin and the 

final location will discourage use of this product and others. 

 

For contractors engaged in a competitive bidding environment, beneficial reuse of 

materials is dependent on the cost.  Adding requirements for reporting, testing, 

tracking, characterization plans, record-keeping and application fees will only reduce 

cost efficiency and thereby reduce the use of the materials the agency is presumably 

trying to facilitate. 

 

We encourage the Agency to reconsider the effort to implement beneficial use rules.  

The unintended effect will be to reduce the amount of materials that are recycled and 

reused in Ohio while increasing the amount of materials needlessly being disposed of in 

solid waste facilities. 

 

Sincerely, 

 
Angela E. Van Fossen 

Director, Legislative and Environmental Affairs 
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August 29, 2012 
 
Ms. Michelle Braun, R.S. 
Solid Waste Rules Coordinator 
Ohio EPA - Division of Materials and Waste Management 
P.O. Box 1049 
Columbus, Ohio 43216-1049 
 
 
Re: Proposed Beneficial Use Regulatory Program 
 
 
Dear Ms. Braun: 
 
The Ohio Ready Mixed Concrete Association is a trade association representing ready mixed concrete 
producers in Ohio.  Ready mixed concrete is a key component of residential and commercial structures, 
roadways, bridges and other important infrastructure including water storage, water treatment, 
wastewater treatment and storm and sanitary sewer systems.  Ready mixed concrete that is not used at 
a construction site is returned to the concrete plant and is either used to cast concrete products, is pro-
cessed for use as construction aggregate or is used as clean hard fill. 
 
We are not aware of the routine and intentional landfill disposal of any ready mixed concrete products in 
Ohio.  Therefore the stated goal of the beneficial use program (increasing interest in the beneficial use 
of industrial byproducts currently disposed in landfills) will not be achieved by including ready mixed con-
crete products.  These new regulations will not facilitate the greater use of ready mixed concrete but will 
label products derived from returned concrete as “industrial byproducts” and discourage their use. 
 
Fly ash from power plants and slag from steel mills have been used in ready mixed concrete as cement 
supplements for over 90 years.  The use of these materials is based on market forces and additional 
regulations will also discourage their use. 
 
In summary, we are strongly opposed to the proposed Beneficial Use Program as these rules will be 
burdensome to our industry, will increase the cost of our products and will result in an increase in the 
landfill disposal of industrial byproducts including fly ash and slag. 
 
 
Respectfully Submitted, 
Ohio Ready Mixed Concrete Association 
 
 
 
 
 
Greg Colvin 
President & Executive Director 
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Payton, Amanda

From: Braun, Michelle
Sent: Friday, July 06, 2012 2:37 PM
To: Schierberl, John
Subject: FW: Beneficial Use Regulatory Program
Attachments: SKMBT_C652D12070613190.pdf

 
 
Michelle Braun, R.S.  
 
Solid Waste Rules Coordinator 
Ohio EPA – Division of Materials and Waste Management 
P.O. Box 1049 
Columbus, Ohio 43216‐1049 
614.728.5372 
 
 
From: HUSTON, Bill [mailto:Bill.Huston@veoliawater.com]  
Sent: Friday, July 06, 2012 2:34 PM 
To: Braun, Michelle 
Subject: FW: Beneficial Use Regulatory Program 
 
Michelle, 
 
Beneficial use projects are very important to lessen environmental impacts of how by‐products and secondary materials 
are handled.  Attached is an example project  from the 1990s, and while Champion no longer exists as a Company, the 
project allowed the Company to discontinue entirely the use of landfill as a means of handling by‐products and 
secondary materials.  The approach OEPA is proposing for the new Beneficial Use Program seems like a good approach 
that should encourage conserving resources and recycling. 
 
Bill Huston 
 
From: crown.copier@veoliawater.com [mailto:crown.copier@veoliawater.com]  
Sent: Friday, July 06, 2012 1:20 PM 
To: bill.huston 
Subject: Message from KMBT_C652DS 
 
 
 
************************************************************************* 
This e-mail message and any attachments to it are intended only for the  
named recipients and may contain confidential information. If you are not 
one of the intended recipients, please do not duplicate or forward this 
e-mail message and immediately delete it from your computer. If you  
received this email in error, please notify postmaster@veoliawater.com 
************************************************************************* 
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August 31, 2012

VIA E-MAIL

Michelle Braun
Division of Materials and Waste Management
Ohio Environmental Protection Agency
P.O. Box 1049
Columbus, OH 43216-1049
michelle.braun@epa.ohio.gov

Re: Comments in Response to Ohio EPA’s Early Stakeholder Outreach With
Respect to Development of a Program to Regulate Beneficial Use of
Industrial Byproducts

Dear Ms. Braun;

The following are comments of the Ohio Steel Group (AK Steel Corporation,
ArcelorMittal USA, Inc., The Timken Company, Thomas Steel Strip Corporation and U.S. Steel
Corporation, Lorain Tubular Products Division) regarding Ohio EPA’s Early Stakeholder
Outreach with respect to the proposed development of a program to regulate the recycling or
“beneficial use” of “industrial byproducts.” A fact sheet is currently being circulated by the
Division of Materials and Waste Management and the Division of Surface Water for stakeholder
review and comment.1 Comments are being accepted through August 31, 2012.

The stated purpose of the proposed program is to “promote responsible and beneficial
use of industrial byproducts.” The fact sheet outlines a conceptual framework for an extremely
broad regulatory program which would require approval from Ohio EPA for the “beneficial use”
of an “industrial byproduct” under one of three tiers: (1) Tier I approvals would include pre-
approval in the rule itself; (2) Tier II approvals would be through a general permit to be
developed by Ohio EPA; and (3) Tier III approvals would be through an individual permit issued
by Ohio EPA. Tiers II and III would require a thorough characterization of the industrial
byproduct, which may be based on standard sampling, processing and analytical methodology,
such as those found in SW-846, Test Methods for Evaluating Solid Waste, Physical/Chemical
Methods. All tiers would require approved uses to conform to best management practices,

1
See http://www.epa.ohio.gov/portals/34/document/currentrule/BUESO_599.pdf
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accepted engineering standards or agronomic practices. All tiers would be subject to record
keeping and annual reporting requirements as well.

The conceptual framework defines the term “beneficial use” as “the end use of an
industrial byproduct in lieu of a competing raw material.” The term “industrial byproduct” is
defined as “a residual material that can meet the definition of a solid waste, industrial waste or
other waste.” 2 By defining the term “industrial byproduct” to include residual materials that
may potentially meet the definition of solid waste, industrial waste, or other waste, Ohio
EPA brings within the purview of the program the universe of materials that are currently being
responsibly managed as co-products or otherwise valuable commodities that are never actually
discarded. These should not be regulated.

The iron and steel industry has had tremendous success with the use of the co-products
and residual materials that it generates. Recycling is an integral aspect of this industrial sector
and the co-products and residual materials it generates can be readily used or recovered and
converted to useful products. Ohio Steel Group members are concerned that a prohibition
against use of these materials without the approval of Ohio EPA would add additional cost and
thereby discourage their continued use as products. This is particularly troublesome since it is
unclear exactly what environmental concern Ohio EPA is attempting to address by development
of this program.

Consider the following:

 Slag is produced as a co-product of iron and steelmaking process. Slag has a variety of
recognized uses, including use as an aggregate in bituminous mixes, a concrete
aggregate or ingredient in cement, as an agricultural soil amendment, landfill daily cover
material and as environmental remediation material. Ohio Steel Group members
produce significant amounts of slag annually, 100% of which is sold for use and actually
used without incident. Indeed, the Ohio General Assembly has long recognized slag’s
value as a useful co-product, having exempted “slag and other substances not harmful
or detrimental to public health” from the definition of “solid waste” for purposes of
regulation under R.C. §3734.01(E). Is this program intended to address slag and other
“exempt wastes”? If so, what is Ohio EPA attempting to address through pre-approval of
this widely used material by Ohio EPA, particularly where the Ohio Department of
Transportation has already developed specifications for use of this material in roadway
applications?

 Mill scale is material that forms on the surface of the steel produced during reheating,
conditioning, hot rolling or hot forming operations, which is removed through high
pressure water spray and recovered for use. Mill scale is either sintered for metals

2 Definitions of the terms “solid waste, industrial waste and other wastes” are found at R.C. §3734.01(E),
R.C. §§6111.01(C) and (D) and presumably Ohio EPA believes that its authority to regulate the beneficial
use of these wastes is derived from R C. Chapters 3734 and 6111. There is no specific authority in either
of these Chapters of the Revised Code to develop a program for the recycling of these wastes.
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recovery or sold to a third party, such as a cement manufacturer, for its iron content.
Again, it is unclear whether this program is intended to address the use of mill scale,
and, if so, what issues are attempting to be addressed and what purpose would be
served by requiring pre-approval of this material by Ohio EPA?

The stated object of the program is to “promote responsible and beneficial use of
industrial byproducts.” However, there is nothing to suggest that in the case of slag or other
residual materials being generated by the Ohio iron and steel industry that beneficial use is not
already occurring in a responsible manner. Without revisions to these concepts to allow for
continued flexibility, the program will not meet this objective and the Ohio Steel Group urges
Ohio EPA to more carefully refine the focus of this program. If the aim of the program is to allow
for better tracking of the flow of these materials throughout the state, there are less burdensome
means to accomplish this goal than creating new permitting obligations.

Thank you for the opportunity to comment on the fact sheet and conceptual framework
for the proposed program. Given the significance of these issues to the Ohio Steel Group, we
would appreciate meeting with Ohio EPA’s Beneficial Use Rule Development Team to discuss
this rulemaking in further detail, as well as its applicability to the co-products and residual
materials produced by the Ohio Steel Group.

Very truly yours,

Karen A. Winters

Cc: Ohio Steel Group Representatives



   
 

August 31, 2012 

 

 

Michelle Braun 

Ohio EPA – Materials & Waste Division 

50 W Town Street, Suite 700 

Columbus, OH 43215 - 1049 

 

 

Re: Early Stakeholder Outreach 

 Beneficial Use Regulatory Program Development 

 

Dear Ms. Braun, 

 

General Motors appreciates the opportunity to provide input to the Ohio Environmental 

Protection Agency’s (Ohio EPA’s) Early Stakeholder Outreach Beneficial Use Program.  GM is 

committed to resource conservation and reuse and shares Ohio EPA’s desire to encourage the 

reuse of industrial by-products in a beneficial manner that minimizes the need to send these 

materials to landfills.   However, several of the proposed provisions in this program appear to be 

too restrictive to encourage this reuse. 

 

Below are some areas in the proposed program we believe Ohio EPA should focus on to develop 

an effective beneficial use program:  

 Create a program that will encourage the reuse of industrial by-products and other 

materials while providing regulatory certainty for those who choose to participate. 

 Reduce regulatory burden by making the program as self-implementing as possible.  This 

can be accomplished by including more Tier 1, preapproved uses.  The proposed 

permitting scenarios are likely to inhibit the beneficial reuse of materials under these 

rules.  

 Limit reporting and notification requirements to what is necessary for Ohio EPA to 

manage the program. 

 Provide a user-friendly waste characterization scheme which includes the use of 

“generator knowledge” and limits the number of samples and parameters only to those 

that are required to protect human health and the environment specific to the beneficial 

use being undertaken. 

 Encourage the beneficial use of spent foundry sand (and slag) by addressing the current 

regulatory ambiguity around its regulatory status under the solid waste rules, and, 

therefore, its status under the beneficial use program. 

 Address the void that was created when Policy 400.007 was rescinded. 

 

 

 

 

 

 

 

 



 

 

 

General Motors looks forward to continuing to dialog with the Ohio EPA as this stakeholder 

process proceeds.   Please contact Carl Schroeder at 419-467-9253 or me at 765-451-6728 to 

discuss the issues identified in this letter.   

 

Best regards, 

 

John P. Maher 

Environment and Sustainability 

GM Warren Tech Center 

Cadillac Building 480-206-1E0 

30009 Van Dyke  

Warren MI 48090-9026 

  

john.maher@gm.com 
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August 30, 2012 

 

Ms. Michelle Braun 

Division of Materials and Waste Management 

Ohio Environmental Protection Agency 

P.O. Box 1049 

Columbus, Ohio 43216-1049 

 

RE:  Early Stakeholder Input – Beneficial Use Rule Concepts, June 2012 

 

Dear Ms. Braun, 

 

 On behalf of Waste Management of Ohio, I thank you for the opportunity to provide comments on the 

Early Stakeholder Outreach for the Beneficial Use Rule development by the Division of Materials and Waste 

Management issued in June 2012.  Overall, we support the development of the proposed three-tiered approach 

for the beneficial use of industrial byproducts. Waste Management supports extracting as much value from 

waste materials as possible.  This is evidenced by the development of several gas-to-electric generation plants at 

our landfills as well as operation of our recycling facilities throughout Ohio.  We also believe materials 

managed at our licensed disposal facilities may also provide environmentally sound management alternatives 

for industrial materials. These activities may range from the simple utilization of industrial byproducts in 

alternative daily cover application, construction of interior berms and roadways and in the solidification of 

liquids prior to disposal.  These types of beneficial re-uses have and will continue to provide options for the 

beneficial re-use of industrial materials inside an already licensed and regulated disposal facility operation.   

 

 We suggest that any new rules developed recognize and continue to permit the environmentally sound 

and beneficial re-use of industrial materials at solid waste disposal facilities.  These facilities already have 

undergone extensive review and evaluation through permitting a disposal facility and are highly regulated with 

routine inspections by the agency.    When developing the beneficial use rules the concepts should recognize, 

perhaps thru a generalized permit section the management of industrial wastes at landfills when alternatives to 

disposal are proposed.  The reuse of industrial material, even at a licensed disposal facility should not be 

attached to the collection of Ohio EPA disposal fees or solid waste disposal or generation fees. 

 

I thank you for the opportunity to comment on this early stakeholder outreach.  I look forward to the 

development of the proposed rule package.  

 

Sincerely, 

Waste Management 

 

 

 
Kathryn A. Trent 

Director Government Affairs 

 
Cc: Pam Allen, Chief DMWM 
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September 21, 2012 

DELIVERY VIA REGULAR U.S. MAIL AND E-MAIL 

Michelle Braun 
Ohio EPA 
P.O. Box 1049 
Columbus, OH 43216-1049 
michelle.braunepa.ohio.gov  

Re: 	Initial Comments of the Ohio Oil and Gas Association - Early Stakeholder 
Outreach. Beneficial Use Regulatory Program Development 

Dear Ms. Braun: 

In June 2012, Ohio EPA released a conceptual framework paper for a Beneficial Use of 
Industrial Materials Regulatory Program, requesting comments from interested stakeholders. 
The Ohio Oil and Gas Association (Association), on behalf of itself and its members, is pleased 
to submit these initial "early stakeholder response" comments on the Ohio EPA concept paper, 
as requested. The Association thanks Ohio EPA for this opportunity and looks forward to 
assisting in the further development of a Beneficial Use Program for Ohio. 

I. Introduction 

The Association is one of the largest and most active state-based oil and natural gas 
associations in the country and has served as the representative of Ohio’s oil and gas producing 
industry since 1947. Its over 2,600 members are involved in all aspects of the exploration, 
development, production and marketing of crude oil and natural gas resources in the State of 
Ohio. Because of the small size of many of the Association’s members, they often rely on the 
Association as their primary source of information on industry trends, activities, tax changes, 
legislation and regulatory matters. The Association also serves to protect its members’ interests 
by participating in federal and state regulatory actions involving the crude oil and natural gas 
industry. 

Ohio is experiencing a resurgence of economic energy activity today, due in large part to 
the development of the Marcellus and Utica Shale. The Association believes the continued 
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development of these natural resources can be accomplished in a manner that is efficient and 
effective, while being protective of our natural environment and human health. It is in that spirit 
that the Association submits these comments. 

II. Initial Comments 

A. 	A Beneficial Use Program Will Benefit the Oil and Gas Industry and State of 
Ohio 

The Association supports the overall concept of a Beneficial Use Regulatory Program for 
industrial byproduct materials that otherwise would be considered a solid waste and need to be 
disposed of in a regulated landfill.’ A beneficial reuse program could have a positive impact on 
the oil and gas industry, particularly with respect to drill cuttings. In general, drill cuttings are 
primarily naturally occurring materials removed from a borehole during the drilling process and 
can contain, for example, anhydrite, calcite, chalk, chert, clay, dolomite, feldspar, glauconite, 
granite, gypsum, hematite, iron, kaolinite, lime, marlstone, mica, mudstone, pisolite, pyrite, 
quartz, sand, sandstone, shale, silica, silt and sulfur. Under Division of Oil and Gas Resources 
Management regulations, drill cuttings can be (and have historically been) properly disposed of 
on-site in Ohio. However, the preferred method of disposal for many (but not all) large 
horizontal shale operators is by landfill, which can unnecessarily consume landfill capacity when 
safe and responsible reuse alternatives are available. A Beneficial Use Regulatory Program that 
establishes reasonable standards for allowing qualifying forms of drill cuttings that are already 
considered to be solid wastes to be reused is strongly supported by the Association. 

The three-tiered approach being considered seems reasonable. Tier 1 would be for 
beneficial uses that have the least environmental or human health risks, and would be pre-
approved". Tier 2 uses would be approved via a stream-lined general permit, perhaps with the 
submission of a Notice of Intent to be Covered/Permit Application. The materials under a Tier 2 
general permit may need some physical characterization data for the application/notice of intent, 
and some use specifications that would be included in the general permit issued in response to 
the application/notice of intent. Tier 3 would be reserved for individual customized permitting of 
materials that do not qualify for either Tier I or Tier 2 approval, but are still appropriate 
materials to consider for beneficial re-use. The tiered approach allows for a reasoned program 
that increases the level of regulation as the risk to the environment and human health increases. 
We think this approach, as a conceptual matter, is workable and should be considered further. 

The Association understands the proposal to involve only industrial byproducts that are already considered waste 
materials over which Ohio EPA has jurisdiction, and does not understand the proposal to involve and does not 
support� an expansion of that jurisdiction through this rulemaking. 
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B. Classification of Vertical Drill Cuttings as Not a Solid Waste" 

As a preliminary matter, the Association believes that it is important for Ohio EPA to 
clarify under current law whether certain drill cuttings are classified as "solid waste." Horizontal 
well drilling can be viewed in two components, the vertical (or tophole) portion and the 
horizontal (or lateral) portion. The vertical portion, similar to a conventional vertical well, is 
typically drilled using air, while the horizontal portion, including the "curve," typically also 
involves use of a drilling mud. It is the Association’s understanding that Ohio EPA does not 
classify drill cuttings associated with the vertical portion of the wellbore (down to relatively 
6,000 feet) as "solid waste," due to the fact that drilling operations for the vertical portion of a 
wellbore do not include drilling mud containing chemicals or other contaminates of concern. The 
Association believes that Ohio EPA should continue this understanding when drafting beneficial 
use guidelines, policies rules, or standards. As a result, drill cuttings from a vertical wellbore 
should not be regulated as a "solid waste" and can continue to be re-used wherever appropriate, 
and would not fall under a regulated beneficial use tier. On the other hand, the Association 
understands that Ohio EPA may consider drill cuttings associated with the horizontal component 
of a weilbore containing contaminants to be a solid waste" and thus properly included in a 
beneficial re-use program at the appropriate tier level - which is discussed below. 

C. Existing Re-use of Drill Cuttings 

Historically, drill cuttings have been successfully reused in a number of different ways, 
such as: 

� Road Spreading - Drill cuttings act to stabilize road surfaces that are subject to 
erosion. 

� Clean fill material. 
� Construction Material - Drill cuttings have been used in road pavements, 

bitumen, and asphalt, and cement manufacture. 
� Plugging Abandoned Wells. 
� Landfill Cover. 
� Wetlands Restoration. 

Some, or all, of these existing beneficial uses of solid waste drill cuttings should be 
considered under a Beneficial Use Program. There may be other uses for drill cuttings, and we 
welcome the opportunity to work with Ohio EPA to develop appropriate and reasonable 
standards for the reuse of drill cuttings that are appropriately classified as solid waste." Some of 
these uses may even be appropriate for Tier 1 "pre-approval" of solid waste drill cuttings under 
the Ohio EPA three-tiered approach. 
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D. 	General Permit Jbr Solid Waste Drill Cuttings Containing Contaminants 

In the June 2012 concept paper, a ’general permit" would be used for those industrial 
byproducts not qualifying for preapproved Tier 1 use and needing some physical 
characterization, while not requiring a full blown individual custom" permit. The Association 
believes that the creation of a general permit for drill cuttings associated with the horizontal 
component of the wellbore is an appropriate regulatory method to facilitate the responsible reuse 
of drill cuttings that meet prescribed criteria or thresholds. 

For example, when a drilling mud is used to drill a well, the solid waste drill cuttings may 
need to be cleaned, treated or remediated in some capacity in order to meet pre-determined 
criteria for the specific intended use (e.g., subsequent to using a saltwater-type mud, the cuttings 
may need to be washed to remove dissolved salts prior to beneficial use as road 
stabilization/erosion control). Similarly, some cuttings may need to be thermally treated to 
remove residual hydrocarbons to meet appropriate standards for reuse in construction materials. 
These types of common recurring uses of the solid waste drill cuttings would be appropriately 
handled under a stream-lined general permit. The Association looks forward to working with 
Ohio EPA to develop an acceptable general permit for appropriate solid waste drill cuttings, 
including providing characterization and reuse data and developing reasonable treatment and 
stabilization standards for certain solid waste drill cuttings prior to reuse. 

HI. Conclusion 

The Association supports Ohio EPA’s intention to develop a Beneficial Use Regulatory 
Program for the responsible reuse of industrial byproducts. In this connection, the Association 
respectfully requests that Ohio EPA continue to not consider clean drill cuttings associated with 
the vertical component of the welibore as solid waste." The Association and its members offer 
their support to Ohio EPA in developing Beneficial Use Concepts into a functional regulatory 
program, including developing a general permit, and particularly in the context of solid waste 
drill cuttings associated with the horizontal component of the welibore. 
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truly yours, 

Grego nD.Rçsl
4  

On behe Ohio Oil and Gas Association 

GDRlzms 

cc: John Schierberl, Ohio EPA 
john. schierberl. @epa.ohio.gov  

21 Ol2 147CC 9 V.2 
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