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BUSTR Releases in the Past

BUSTR NFA = VAP Eligibility

In the past, all sites that contained open BUSTR
releases were required to obtain a No Further
Action (NFA) status from BUSTR prior to being
considered for eligibility in OEPA’s Voluntary
Action Program (VAP).
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ldentified Need for Legislation Change

* In some circumstances, if BUSTR e f::?ﬁr?qﬁ
corrective actions were not : gandgg =
planned ahead of time, it caused
a delay in the overall development o, e lee
project. This was problematic RS |
especially if there was a need for = s
expedited activities. |

* |n an effort to avoid such delays, in 2011, BUSTR and OEPA
amended their statutes to allow select BUSTR releases to be
addressed under the VAP technical standards.
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¥ 2011 Amendment (Effective Sept. 29, 2011)

The 129t General Assembly (House Bill 153) made changes
to State Fire Marshal and OEPA VAP statutes
(ORC 3737.88 (BUSTR) and ORC 3746.02 (OEPA))

e A new definition was created called a “Class C Release”.

 These changes allowed Class C releases, as designated by
the State Fire Marshal, to undergo corrective actions within
the OEPA - VAP program, using their standards.
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Class C Releases

e “Class Crelease” is defined as “a release of petroleum
occurring or identified from an underground storage
tank system subject to sections 3737.87 to 3737.89 of
the Revised Code for which the responsible person for
the release is specifically determined by the fire marshal
not to be a viable person capable of undertaking or
completing the corrective actions required under those
sections for the release.”

 NO Viable Responsible Parties Exist.




2011 Amendment

ORC 3737.88(A)(3):

“Notwithstanding sections 3737.87 to 3737.89 of the Revised
Code, a person who is not a responsible person, may conduct a
voluntary action in accordance with Chapter 3746. of the
Revised Code and rules adopted under it for a class C release.
The director of environmental protection, pursuant to section
3746.12 of the Revised Code, may issue a covenant not to sue
to any person who properly completes a voluntary action with
respect to a class C release in accordance with Chapter 3746. of
the Revised Code and rules adopted under it.”
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BUT what about those sites where a
viable responsible party may exist but
they are not addressing the release and a
volunteer wants to address the release
within the VAP??
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2012 Legislation

e Ohio Senate Bill 294 was signed by the Governor on
June 5, 2012.

 The law took effect on September 5, 2012.

 The law expands the statutes to include additional
eligible BUSTR releases.

e The aim is to allow those sites that may also have a
viable responsible party for the BUSTR release to also
be eligible to go through the VAP, provided...




2012 Legislation

Provided...

1. The person conducting the voluntary action is

NOT the responsible party for the BUSTR
release,

2. The BUSTR release is addressed in conjunction
with a non-BUSTR regulated release of
hazardous substance or petroleum, and

3. An escalated enforcement action has not been
initiated.




New Statutory Language

ORC 3737.88(A)(3):

“Notwithstanding sections 3737.87 to 3737.89 of the Revised
Code, a person who is not a responsible person, as
determined by the fire marshal pursuant to this chapter, may
conduct a voluntary action in accordance with Chapter 3746.
of the Revised Code and rules adopted under it for either of

the following: ......
(a) A class C release;

(b) A release, other than a class C release, that is subject
to the rules adopted by the fire marshal under division
(B) of section 3737.882 of the Revised Code pertaining to
a corrective action, provided that both of the following

apply:




New Statutory Language Continued

... (i) The voluntary action also addresses hazardous
substances or petroleum that is not subject to the rules
adopted under division (B) of section 3737.882 of the Revised
Code pertaining to a corrective action.

(ii) The fire marshal has not issued an administrative order
concerning the release or referred the release to the attorney
general for enforcement.”




Comparison of the Two Provisions

- N D
Class C Release Other Releases

(No Viable RP Exists) | | (A Viable RP Exists)

The Volunteer is NOT a Responsible
Party as determined by BUSTR.

There is NO viable Responsible
Party as determined by BUSTR.

e Volunteer is NOT a Responsible
Party as determined by BUSTR.

| voluntary action also addresses
a NON-BUSTR release.

issued an Order or made an AG
referral.

' Ay ke with an Geen BUSTR | The State Fire Marshal has not |

' EFFECTIVE AS OF

SEPTEMBER 29, 2011

EFFECTIVE AS OF
SEPTEMBER 5, 2012




UST Systems NOT Regulated by BUSTR

Farm or residential tanks of 1,100 gallons or less using
motor fuel for noncommercial purposes

Residential fuel tanks used for heating only
USTs with 110 gallon or less capacity

USTs with a de-minimus concentration of regulated
substances

USTs in basements or substructures

Wastewater treatment tanks See Ohio Revised
Hazardous Waste tanks Code 3737.87(P) -
Septic tanks Definition of

Airport hydrant fuel tanks “usT
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Provisions Apply to Releases NOT Sites

e These provisions apply to individual releases;
NOT particular tanks or a particular site.

e BUSTR does NOT classify a whole site/property
as a Class C, etc.

e Be very careful when you are dealing with a site
that has multiple releases or has had multiple set
of tanks. The releases may have different
responsible parties.

e Each release would have to be examined for VAP
eligibility.




Typical Progression of a BUSTR
Enforcement Case

Administrative
Order Issued by Fire
y N N Marshal

1 J | Referral to the
| Attorney General’s
Office

|| Case is REFERRED to First time a fine is Site is now
BUSTR Enforcement | assessed | INELIGIBLE to be
i on I addressed under

the VAP



NEW BUSTR Corrective Action Rule Provision

e BUSTR amended its corrective action rule to equate
an OEPA Covenant Not to Sue to a BUSTR NFA.

e OAC 1301:7-9-13(R)(3) states “... if a covenant not
to sue is issued by the director of the environmental
protection agency in accordance with sections
3737.88(A)(3) and 3746.12, no further action is
required.” (effective July 1, 2012)

 However, if the Covenant Not to Sue is not upheld,
then BUSTR will revoke the NFA.
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Options — VAP or BUSTR Standards

e Any volunteer may still perform corrective actions,
in accordance with BUSTR’s corrective action
standards for a UST petroleum release.

* Once the work is complete in accordance with our
standards, the volunteer receives a No Further
Action (NFA) letter.

e BUSTR has dozens of volunteers or non-

responsible parties each year that address sites by
this method.




i

PART Il OF THE PRESENTATION

How Does a Volunteer Obtain an
Eligibility Determination?



Eligibility Determination Flowchart
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Is there an
identified BUSTR
regulated UST
release
(above BUSTR
action levels)?

Is the
Release on
the Class C

list?
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NEED

conducted first
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party under
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statutes?
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active
enforcement
action (order/
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Created by BUSTR — Sept. 2012
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Open Release File Required

* First, make sure there is an open identified BUSTR
regulated UST petroleum release in order for the
volunteer to partake of the provision.

* Un-assessed out of service USTs do not qualify.

— This means an environmental assessment of some type
(closure, Tier 1, Phase 2) showing contamination above
BUSTR action levels must have been performed and that
data submitted to BUSTR.

— An environmental assessment may be conducted by the
volunteer and then submitted to BUSTR.
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Out of Service USTs

BUT BE AWARE!

If there are out of service
regulated USTs on the property
that have been in use at any
time since November 8, 1984

...the CURRENT OWNER would
be responsible for performing
the closure of the USTs and
would be a Responsible Party
for an identified release!




Class C Releases

e Next, check to see if the release has already been
classified by BUSTR as a “Class C Release”.

e BUSTR has a list of confirmed Class C release sites
it maintains and communicates to the VAP.

e The list is posted on the VAP’s website.
e Currently, the list contains 187 Class C releases.
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Responsible Party Determination

e |f the release has not been classified as a “Class C Release”
already, you will have to submit a form to BUSTR in order
to determine if the release is eligible to be addressed
under the VAP.

e This basically means a responsible party search will need
to be performed and the documentation then submitted

to BUSTR.
— BUSTR will have to verify if the Volunteer is a RP

— BUSTR will have to check to see if there is an escalated
enforcement action

— If a Class Cis required, BUSTR will have to determine the identity
and viability of the RPs
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BUSTR Release Eligibility Request Form

Department BUSTR RELEASE — VAP
of Commerce ELIGIBILITY REQUEST FORM
Tank Regulations [BUSTR) SU—BD‘EITAL DA'TE RELEASE #

| VAP VOLUNTEER AND FACILITY DATA |

BUSTR FACILITY INFORMATION:
NAME OF FACILITY:
ADDEESS:
CITY & ZIP:
COUNTY:
BUSTE RELEASE STATUS (Tier 1, ete):

CURRENT PROPERTY OWNER VAP VOLUNTEER
INFORMATION: INFORMATION:

MAME: TTAME:
ADDREESS: ADDRESS:
CITY, 3TATE: CITY, 3TATE:
ZIF: ZIF:
COMNTACT COMNTACT
PERZON: PERSOM:
CONTACT COMNTACT
PHOLE: PHONE:

Available on VAP’s website




Definition of “Owner”

ORC 3737.87 (H) “OWNER" means:

“(1) In the instance of an underground storage tank system in

(2)

USE ON November 8, 1984, or brought into use AFTER that
date, the person who owns the UST system;

In the instance of an underground storage tank system in
USE BEFORE November 8, 1984, that was no longer in use
on that date, the person who owned the UST system
IMMEDIATELY BEFORE the discontinuation of its use.

...The term includes any legal, equitable, or possessory

interest of any kind in an underground storage tank system

or in the property on which the underground storage tank

system is located...

(Definition continued on next page)




“Owner” Continued

“Owner” ...“The term does not include any person who,
without participating in the management of an
underground storage tank system and without otherwise
being engaged in petroleum production, refining, or
marketing, holds indicia of ownership in an underground
storage tank system primarily to protect the person's
security interest in it.”

Typically, this means mortgage
lenders, banks, lienholders, etc.
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¥ Basic Responsible Party Search Steps

Step 1: Establish “Last Use” date of USTs

Step 2: Discover the identity of ALL the pertinent
owners and operators — perform a “chain of title”
search

Step 3: If a Class C determination is needed,
check to see if the RP(s) are viable

Note: Sometimes, you must perform Step 2 before Step 1
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Establishing Last Use Date

 USTs registrations (Testing & Registration Bureau)
e UST permits (Testing & Registration Bureau)

* Previously submitted corrective action reports
e Telephone directories

e Local fire department inspections of USTs or above ground
equipment (dispensers, fire suppression systems, etc.)

e OEPA, local health department incident records

e Statements/affidavits from current and prior property
owners

e Sanborn Maps




Unknown Responsible Parties

A release may still be eligible even if the responsible parties
cannot be identified. So long as...

 The volunteer is not a responsible party,
e The BUSTR release is part of a larger VAP project and,
 There has been no escalated enforcement action

If the release is not part of a larger VAP project or it is in escalated
enforcement, it MUST be a Class C to be eligible. A Class C
designation requires the responsible parties to be identified and
determined to be non-viable.




Submittal of the Eligibility Form

The form along with the proper documentation should be
submitted to the BUSTR Site Coordinator for that particular
county.

The Coordinator will check to see if there is an open identified
BUSTR regulated UST release and if there are multiple open
releases associated with the property.

— |f needed, he or she will create a new corrective
action file.

After the Coordinator reviews the release information, the form
and attachments are sent to Legal for review and determination.

Once a determination is made, a letter is sent to the requester
and VAP.
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Contact Information

Lori M. Stevens
Legal Counsel
Lori.Stevens@com.state.oh.us
614-752-7938




