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TN THE COURT OF COMMON PLEAG
HAMILTON COUNTY, OHIO

STATE OF OHIO, ex rel. : CASE NO. A-BS07973 Nt lek

LEE FISHER : S

ATTORNEY GENERAL OF OHIO, N

Plaintiff, : . ~§

and ' : Judge Richard A. Miehaus_ {;

: oL

CITY OF ST. BERNARD, : oo
plaintiff-Intervenor, :

VS, . \ : CONSENT ORDER
PHTHALCHEM, et al.,

Defendants.

The State of Ohio,‘by its Attorney General, at the
wrifEen request of the Director of Environmental Protection,
filed an Amended Complaint seeking injunctive,relief and civil
penalties from the Defendants for alleged violations of R.C.
Chapters 3734, 3704, and 6111, and the rules adopted thereunder.
plaintiff-Intervenor, the City of St. Bernard, has also filed an
Amended Complaint in :this Court against the Defendants, which
amended Complaint alleges violations of the same statutes and
ruleé. The City of St. Bernard has also filed a Complaint in

federal court, S5t, Bernarg v. phthalchem, Inc., Case

No. C-1-89-618, seeking inter alia enforcement of the Federal
Clean Air Act and State Implementation Plan, as well as abatement
of an air nuisance. The parties have reached agreement with

regard to the 1issues set forth herein.
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THEREFORE, without trial of any issue of law or fackt,
and without any admission of liability by Defendants for the acks
alleged in the Plaintiffs’ Complaints, and upon consent of the

parties, it is hereby ADJUDGED, ORDERED and DECREED as follows:

I. DEFINITIORS
1. As used in this Order, these terms are defiped as
follows:
A. “Facility® means-the real estate at 266 West
Mitchell Avenué described in the attached Exhibit A and the plant
and ééﬁipment iocated thereon.
B. “Ohié EPA“ or the "Agency® means the Ohio

Environmental Protection Agency.

C. “SWDO® means the Southwest District Officerof the
Ohio EPA. \Qg&%?ﬁw NQ&':S‘”T“E )
’ ve ‘ _
D. “Site" means the Facility, as well as any location

wheré, as a result of Phthalchem‘s activities, free phase
trichiorobenzehe and/or dichlorobenzene is located.

E. “Source" or "Air Contaminant Source"” has the same
meaning as found in OAC 3745-31-01(D}Y. |

| F. “Permit-to-Install* or “PTIL® meaﬁs a permit issued

pursuant to OAC 3745-31-02, et sedq.

G. *“Permit—-to-Operate” or "PTO" means a.permit issued
pursuant to OAC 3745-35-02, et seq.

H. “API* means the Agreed Preliminary Injunction,

entered. by the Court in this case on December 9, 1983.
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I. *“SWOAPCA® means Southwestern Ohio Air Pollution
Control Agency.

d. “O&M Manual* means Operations and Maintenance
Manual.

K. “State* means the State of Ohio, includinq all of
its authorized officials and agencies.

L. "City" means the City of St. Bernard, an Ohioc

"municipal corporation.

TI. JURISDICTION ARND VENUE

2. The Court has jurisdiction over the parties and the

subject matter of this case. Venue is proper in this Court.

III. PERSQOHS BOUNﬁ

3. The provisions of this Consent Ordér shall apply to
and be binding upon: the Defendants and all éersons and entities
who at any time operate any‘part or all of the Facility; their
respective officers, agents, servants, employees, lessees,
assigns, successors in interest, who will be bound regardless of
whether Phthalchem dissolves or continues to operate to any
degree; and, any other entity or person who receives actual
notice of this Order and who is in acti?e concert or
participation with any person bound.

4. Defendants Arthur Hopmeier and Paul Hopmeier are

bound by paragraphs 42, 43 and 44 of this Consent Order but are

bound by the remaining provisions of this Consent Order only so



N

L3

long as they have a position of authority such that they are
authorized by Phthalchem or it is within their ability to
implement or oversee the implementation of or hinder or interfere
with the implementation of the provisions of this Consent
Order. |

5. The Defendants shall provide a copy of this Consent
Order to each contractor employed to perform the work itemized
herein, and shall instruct each general contractor to provide a
copy of this Consent Order to each of its subcontractors for such
work. The Defendants, including all Persons Bound, shall supply
a copy of this Order and any related findings and orders to each
new person or entity which falls within the coverage of
Paragraph 3 to the extent such person or entity is in the
position to hinder or interfere with the implementation of this

r

Order.

V. SATISFACTION OF LAWSUITS AND RESERVATION OF RIGHTS

6. Except as provided otherwise in this Order,
compliance with the terms of this Consent Order shall constitute
full satisfaction of any liability, civil or criminal, by

Defendants to the Plaintiffs for the claims alleged in the

plaintiffs’ Complaints, i.e., the States' Amended Complaint, the

City's Amended Complaint, and the City's federal Complaint, Case
No. C-1-89-618, pending in the United States District Court for
the Southern District Court of Ohio (collectively known as

“Complaints"), arising prior to the entry of this Order. The
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claims satisfied by this Grder‘also specifically include all
wholly past air nuisance conditions arising prior to the entry of
this Order whether dates were specifically set forth in the
Complaints and all violations of air and water permitting
requirements for all sources for which permit applications were
submitted by December 31, 1990. This Consent Order aslso
satisfies any claims the Plaintiffs have for response costs
incurred prior to the date this Order is entered.

7. This Consent Order shall not be construed to limit
the authority of the State of Ohioc or the City of St. Bernard to.
seek relief fof claims or conditions not satisfied by this Order,
as set ;ut in paragraph 6, nor shall this Consent Order bar the
State or the City from bringing any action against the Defendants
for ény violations or conditions which occur after this Order is
entered into, including any action for nuisanée, including the
reoccurrence of previously existing, yet intermittent nuisance
conditions or the occurrence of new nuisance conditions. Nothing
herein shall be construed to limit any authority the State or the
City may have to undertake any action against any person,
inclqding the Defendants, to eliminate or mitigate conditions
which may present an endangerment to the-public health, welfare
or the environment. Nothing herein shall bar or limit any right
the State may have to bring any action concerning the
Administrative Findings and Orders issued by Ohio EPA on

February 19, 1987, or any other action concerning the subject
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matter of those Findings and Orders including but not limited t6
the right to require closure for hazardous waste disposal units
which may be discovered as a result of work performed under the
Findings and Orders. The City reserves any right it may have to
bring an action to enforce the said Administrative Findings and
Orders. Defendants reserve any and all defenses which they may
have to any such actions brought by either Plaintiff. Nothing in
this Order shall limit the State or the City in any action to
recover future response costs as defined in CERCLA,
42 U.S.C. 9601, et _seq., except that any costs incurred by the
City or those acting on its behalf to perform or participate in
inspections as described in Section XV, to perform a feasibility
study as described in Section XVIII, to review documents, to
coﬁﬁent as provided in this Order, and to otherwise monitor or
enforce compliénce with this Order shall be borne by the City at
its sole expense and without recourse for recovery from the
Defendants.

8. Nothing in this Consent Order waives, dismisses,

satisfies, compromises, settles or otherwise affects Schrenk. et

al. v. Phthalchem, Inc., pending in Hamilton County Common Pleas

Court, Case No. A-8910248, seeking inter alia, abatement of a
nuisance and damages for nuisance. The City shall dismiss with
prejudice the federal case, Case No. C-1-89-618. The City shall
tender an entry of dismissal of the_federal‘case, executed by the
City, to Phthalchem, Inc. concurrent ;ith entry of this Order.

The entry will also provide that each party is to bear 1ts own

costs.



Nothing in this Order shall be construed as an admission
by Defendants of the acts alleged in Plaintiffs*® Complaints or of
any liability on the part of Defendants for such alleged acts.
Except in a proceeding to enforce this Order initiated in this
Court by either Plaintiff, nothing herein shall be construed as
an admission by Defendantsiéhat the terms of this Order are

lawful or reasonable. Nothing in this Order shall waive any

defense the Defendants may have in Schrenk et al. v. Phthalchemn,

Inc,, Case No. A-8910248, or in any other litigation, pending or

future, except in a proceeding to enforce this Order initiated in
this Court by either Plaintiff.

9. The City and the State reserve any right they may )
have to brihg an action against the Defendants for past, present
orrfﬁture violations of any federal or state hazardous waste or
solid waste law except for vioclations alleged'in the Complaints.
No other violation of any hazardous waste or solid waste laws
haverheen resolved by this Order, except those alleged in the
Complaints and‘except as provided in paragraph 34 of this Order.
The City reserves any rights it may have to bring any action
arising from ér related to certain health studies which are in
progress. Defendants reserve any and all defenses which they may
have to any such actions brought by either Plaintiff.

10. Nothing in this Consent Order shall be construed to
relieve Defendants of their obligatign to comply with applicable
federal, state or l&cal statutes, regélations or ordinances.

- 11. Defendants shall not construe any informal advice,

guidance, suggestions or comments by the Ohio EPA or any person
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acting on behalf of Chioc EPA as’relieving Defendants of their
obligation to obtain written approval as required herein or as

changing any element or obligation under this Order.

V. CITY°'S RIGHT TO ENFORCE THIS QRDER
12. If any Defendant violates any provision of this
N .

Order, the City may move the Court for appropriate relief to
ensure compliance with any such provision. The Defendants agree
that, solely pursuant to this Order, the City has the right to
enforce the following provisions of this Order; {1} any
provision under which the Defendants owe any duty directly to the
City (paiagraphs 44, 46, 47, 48, 51 and 56); (2) therterms and
conditions of éﬁy air permits issued to Phthalchem and the
provisions of paragraph 18 of this Order enjoining the Defendants
to comply with all air permits; and (3) the guisance,and
nnuisance per se proviSions‘of this Order if Defendants cause or
threaten to cause an air nﬁisance in the City. If the City acts
to enforce this Order, the City shall do so by moving the Court.
Nothing in this Order shall be construed to limit any rights the
City may otherwise have to enforce any violation by Defendants of
any laws, regulations or permits in any qther forum or by any
other means.

If the City}believes that any Defendant has violated any
provision of this Order other than paragraphs 13, 14, 44, 47 and
51, it shall provide Defendants written notice of such claim of

violation and the parties shall make a good faith effort to

resolve all disputes or differences of opinionrinformally. If,



however, within five (5) days after receipt of such nctice, the
parties are unable to resolve any dispute informally, the City
may seek ap?ropriate relief from the Court. The City may move.
the Court immediately for appropriate relief for any alleged
violations of paragraphs 13, 14, 44, 47 and 51.

"If the City moves the Court to enforce any other
provision of this Order, incliuding, but not limited to, all
provisions of this Order relating to compliance‘with R.C. 6111 or
3734, including all provisions of Sections VIII, IX or X of this
order and paragraphs 24, 25, 40, 42, 43 and 49 of this Order, the
Defendants may raise at that time the defeﬁée that the City lacks
standing to enforce such provisions. While the City does not
agree that such a defense exists, it is hereby agreed that it is
préméture to raise and adjudicate that issue at this time and
that the appropriate point at which to adjudiéate the existence
of such a defenée is at the time a motion to enforce this Order,
if any, is filed by the City.

In addition to the right to enforce ﬁoted in the first
subparagraph of thisAparagraph 12, and in consideration of the
City's agreed dismissal of its federal lawsuit, Case No.
C-1-89-618, Defendants agree that: (1) to the extent the City
would have, if the federal suit was still pending, the right to
enforce any violation by Deﬁendants, pursuant to the Federal
Clean Air Act, (Federal Air ?ollutiqn Prevention and Control Act,

42 U.S.C. 7401, et seqg., as amended); and (2) to the extent that
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said violation would also be a viclation of this Order, the
Defendants will not challenge the City's right to enforce,
pursuant to this Order,” such violation of this Order in this

Court.

VI. PERMANENT INJURCTION FOR CESSATION OF AIR VIOLATIONS

13. Defendants are hereby permanently eniocined from
operating their Facility in a manner which constitutes an air
nuisance as prohibited by OAC 3745-15-07. Defendants are also
permanently enjoined from operating their Facility in a manner
which constitutes an air nuisance under the state, federal or
common law.

14. In the event that the company operates in a manner
which constitutes an air nuisance whether by malfunction,
breakdown, or as a result of general operatioms, then Defendants
are enjoined to do the following:

A, Immediately notify the Ohio EPA (or its

designated representative, currently
SWOAPCA) and the City of St. Bernard;

B, The Defendants shall eliminate the

cause of the nuisance as quickly as
possible, but in no case later than as
described herein;

C. The Defendants shall have up to twelve

(12) hours to eliminate and demonstrate
that they have identified and
eliminated the cause of the nuisance or
Ccease operations of all further
operations of all sources which caused
or contributed to the nuisance; and

D. If any operations have ceased

Defendants may restart operation of
said sources only after the Ohio EPA or



its designated representative,
currently SWOAPCA, has inspected the
Facility and confirmed that the cause
of nuizance has been determined and
eliminated.

The following conditions, by way of example, but not

limitation, constitute a nuisance per se:

= Phthalchem emitting ammonia in any concentrations
equal to or greater than 5 ppm as measured at any
point beyond Phthalchem property;

- Phthalchem emitting trichlorobenzene in any
concentrations egual or greater than 2 ppm as
measured at any point beyond Phthalchem property:

- .Phthalchem emitting dichlorobenzene in any
concentrations equal or greater than 2 ppm as
measured at any point beyond Phthalchem property:

- Phthalchem emitting naphthalene in any
concentrations equal or greater than 2 ppm as
measured at any point beyond Phthalchem property;

- ‘Phthalchem emitting phthalic anhydride in any
. concentrations equal or greater than 2 ppm as
measured at any peint beyond Phthalchem property;
-~ Phthalchem emitting ammonia in quantities which
exceed the emission limit in PTI 14-2075;

- Phthalchem emitting hydrogen sulfide at any point
beyond Phthalchem property in such manner or such
amounts as to endanger the health, safety or
welfare of the public, or cause unreasonable injury
or damage to property:

- Phthalchem emitting VOCs in concentrations greater
than 4.5 ppm as measured at any point beyond
Phthalchem property; or

- Phthalchem releasing any other contaminant in any
manner which constitutes a nuisance prohibited by
OAC 3745-15-07.
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“Measured” as usedAin this parégraph means actual analytical
tests or samples and shall require two valid tests or samples
showing exceedances during any period not to exceed six hours
{"Sampling Period™) or one valid reading from a continuocus
monitoring device showing an exceedance. The equipment used to
cbtain the test or sample result must be operated properliy.

If the City or the State conducts testing or sampling
pursuant to this paragraph in responSe to a complaint, Phthalchem
will be givenlnotice of and an 6pportunity to observe any related
subsequent tests or samples which may cccur after the initial
testing or.sampling is conducted extending through the Sampling
Period. If the City or State otherwise conducts testing or
sampling and an exceedance is measured, Phthalchem will be given
notiée of and an opportunity to oﬁserve any rglated subseguent
tests or samples which may occur after the initial exceedance is

measured extending through_the Sampling Period. 1In either

instance, said notice and opportunity to observe will be given

only if it can be done without delaying or interfering with the

prompt investigation or monitoring of conditions. Nothing in
this provision constitutes authorization to emit the above ﬂamed
substances. For the purpose of this pafaqraph, “Phthalchem
property™ means the property located at 266 West Mitchell,

15. Notwithstanding paragraph 14, the Plaintiffs
resefve the right to seek relijef from this Court, including

shutdown of the Facility, if Phthalchem emits any air
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contaminants including the contaminants listed in paragraph 14‘at
any levels that constitute a nuisance.

1l6. Paragr&ph_lé is subject to supplementation by
agreement or by Court order if any information becomes available
which reveals that additional constituents are being emitted from
the Facility. The parties have seven (7) days from the time
either Plaintiff proposes supplementation to establish by
agréement a nuisance per se standard. If no agreement is

reached, either Plaintiff may petition the Court.

VII. AIR PERMITS AND OPERATIOﬂ ARD MATNTENANCE MANUAL

17. Defendénts are hereby permanently enjoined frém
installing or modiffing any source without obtaining a PTI prior
to commencement of such proposed installation or modification.
Defendants are hereby permanently enjoined to.comply with OAC
Chapter 3745-35,. Defendantg are hereby enjoined to obtain
renewal permits for any existing PTO‘s which expire, for sources
which will continue to operate. In accordance with
OAC 3745-31-07, the director may revoke a permit to install or
plan approval, if he concludes at any time.ﬁéat any applicable
laws have been or are likely to be violated.

18, Defendants are hereby permanently enjoined to fully
comply with all applicable statutes and regulations for which
Plaintiffs have alleged violations in their Complaints regarding
the air sources at the Facility. Defendants are hereby |

permanently enjoined to fully comply with all air PTI's and PTOs



issued to the Defendants by the Ohio EPA, including any and ali
terms and conditions associated with. those permits.

19. ©Pursuant to thé API, the Defendants submitted
numerous permit applications for air sources which the Plaintiffs
allege have been installed and operated without permits. On
- October 22, 1991, the Director qf Ohio EPA issued permits to
install these sources. On Octoher 29, 1931, the Director 6f Ohioc
EPA issued permits to operate these sources.

- 20. All parties specifically reserve any and all rights
they may have under Ohic law to appeal proposed or final actions
of the director, including but.not limited to appealing proposed
or final dehials of permit applications or the issuance of any
permits.

.‘ 21. Both the City and Phthalchem have appealed
Phthalchem's permits to install and to operaté.

22. This Consent Order does not constitute
authorization or approval for the operation or installation of
any air coﬁtaminant source. Approval for any such operation or
installation shall be by permit issued by Ohio EPA and such other
permits as may be required by applicable federal, state or local
laws, rules or regulations.

23. Pursuant to the API, the Defendants submitted an
O&M Manual. The Ohio EPA has approved the O&M Manual submitted
by Phthalchem on September 24, 1990.“ Defendants shall update the

O&M Manual at least annually, and more often if process or



\ . equipment changes are made which require the Manual to be
updated. The updates shall be submitted to Ohio EPA for review.
Defendants are enjoined to address in good faith anvy comments
received from the Piaintiffs as submitted by and through Ohio
EPA.

@§$¥9;“£ Defendants are enjoined to implement the recommendations

ﬁ§%ﬁy€5 contained in the comments received from Ohic EPA if said

Q?Q%fé~”g?commendations are both reasonable and practicable. In the

i;;ygﬁgﬁgiternative, Defendants may suggest substantially equivalent

measures and are enjoined to implement said measures if Ohio EPA
aérees that they are substantially equivalent. In the event a
dispute arises as to the reasonableness or practicability of the
Ohio EPA's recommendations or the substantial equivalency of any
altérnatives proposed by Defendants, the parties agree that the
dispute will be submitted to the Center for Médiation of Dispute,
Inc. or any othér mediationlservices agreed to by the parties.
The Plaintiffs, jointly, or the State, alohe, may initiate the
mediation procéss, Thereafter, the City may participate in the
process as a party, if the City elects to do so, on such issues
that the State chooses to pursue. If the dispute is not resolved
in thé mediation process, the mediator shall issue a final report
containing findings as to the reasonableness and practicability
of the Ohio EPA's recommendations and, if applicable, the
substantial equivalency of any alternatives proposed by the

Defendants. This report will be admissible in any subsequent
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enforcement action. In any subsequent enforcement action, the
Plaintiffs shall bear the burden of demonstrating that the Chio
EPA's recommendations are reasonable and practicable whilé
Defendants shall bear the burden of demonstrating that any
alternative actions théy have proposed are the substantial
equivalent of the Ohioc EPA‘s recommendations. If the mediator
finds in his report both that the recommendations of Ohio EPA
were reasonable and practicable, and that Defendants did not
proposé a substantially equivalent alternative, Defendants shall
have fourteen (14) days to implement the recommegdations of Ohio
EPA and, if Defendaﬁﬁé do so, Plaintiffs may not seek contempt to
enforce implementation ofthio EPA‘s recommendations. If the
'meqiator finds in his report both that the recommendations of
Ohié EPA were reasonable and practicable, and that the Defendants
proposed a substantially equivalent alternati;e, the Defendants
shall have fourteen (14) days to implement the alternative. TIf
Defendants do so, Plaintiffs may not seek contempt to enfdrce
implementation of the alternative. If the mediator finds in his
report that the recommendations of Ohio EPA were not reasonable ™
and practicable, but the Court thereafter finds that the
recommendations of Ohio EPA were reasonaﬁle and practiééble, the
Court may rule that Defendants will he held in contempt
conditional upon their failure to implement said recommendations
with-in fourteen (14) days of the Cou;t's decision. Each party

will bear its own costs of mediation; and the Plaintiffs and



Defendants will each pay 1/2 (éne—half) of the mediator's costs.
The Defendants are hereby permanently enjoined to implement the
provisions of the O&M Manual and to comply with the procedures
set forth in the O&M Manual.

24. Phthalchem is permanently enjoined to employ an
environmental manager and give such manager proper guthority to
ensure that the 0&M Manual activities-are properly performed.

25. Defendants shall develop and implement a training
program for all employees with responsibilities and duties under
the O&M Manual, both annually and at the time of initial
employment, sufficient to ensure that employees ére trained,

pertinent to their job duties, in O&M Manual reqguirements,

" -VIITI. JINJUNCTION FQOR CESSATION OF WASTEWATER VIOLATIONS

26. Defendants are hereby permanentl]ly enjoined from CG¢&2X
3 - - - - - M
installing or modifying any wastewater disposal systems without A&mxﬁﬁl
first obtaining a PTI. Except in accordance with an effective QH:ﬁ:::;j
permit issued by the Director of Ohio EPA, Defendants are herebyu§$ﬁN“”
permanently enjoined from placing pollutants in waters of the g;%éiﬁﬁﬁ

- - (\

State as prohibited by R.C. Chapter 6111. o MM\Q\‘\!

27. Defendants are hereby permanently enjoined to fully
comply with all applicable statutes ang reqgulations for which
Plaintiffs alleged violations in their Complaints, regarding

wastewater disposal at the Facility. Defendants are hereby

permanently enjoined to fully comply with all wastewater PTI's
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issued by the Chio EPA includiné any terms and conditions
associated with those PTIs.

28. Defendants have submitted to Ohio EPA a permit
application for a wastewater pretreatment system including a
carbon adsorption unit. ‘On June 20, 1991, the Director of Chio
EPA issued a permit for Phthalchem's wastewater pretreatment
system. All pérties reserve all rights they may have under Ohio
law to appeal proposed or final actions of the Director,
including but not limited to issuance, denial or revocation of
permits or terms and conditions contained therein.

IX. INRJUNCTION TO CLOSE HAZARDOUS WASTE STORAGE AREA

AND TOQ COMPLY WITH
HAZARDOUS WASTE REGULATIONS

29. 1In their Amended Complaints, the State and City
alleged that the Defendants have illegally stored hazardous waste

at the Facility. The storage facility where, inter alia, the

Defendants allegedly stored hazardous waste in excess of ninety
(90) days, is located in the main product and shipping
warehouse. Defendants are hereby enjoined to close the alleged

storage facility in full compliance with the requirements of ORC

B vt Bure.
Chapter 3734. and OAC Chapter 3745-66. 9 g m

L4

30. Defendants are hereby enjoined to submit an
approvable closure plan for.the alleged hézardous waste storage
facility to the Ohio EPA within ninety (90) days after the entry
of this Order. Defendants are enjoined to fully respond to any

comments or requests for additional information from the
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Plaintiffs by and through the State regarding the closure plan
within thirty (30) days of receiving the comments.

31. Upon approval by Ohioc EPA of Defendants® ¢closure
plan, the Defendants are enjoined to close the storége facility
in the manner and pursuant to the time frames set forth in the
approved closure plan and any conditions attached to the
approval. The parties expressly reserve all rights under
a@plicabie law to appeal a proposed or final action by the Ghioc
EPA régarding Defendants® closure plan.

32. Within sixty (60) days after implementation of the

pproved closure plan is completed, Defendants shall, pursuant to

§Q-C§§ OAC Rule 3745-66~15, submit to the Director of Chio EPA its

@

oo

certlflcatlon and a certification by an independent registered

bprofe551onal engineer that the storage facility has been closed

]

in accordance with the specifications in the approved closure
plan.

33. Defendants are enjoined to fully comply with Ohio‘'s
regquirements for provxdlng an estimate of the cost of ¢losing the
storage facility, financial assurance for closure and, if
available, liability Coverage as set forth in OAC Rules
3745més-42 through 3745-66-47. Defendants shall submit
documentation of, their compliance with this paragraph within

ninety (90) days after the entry of this Order.

- 19 -
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\ Lo jyngy%%%r&°§f3>Defendants are permanently enjeined to fully comply

with all applicable Ohio hazardous waste laws and regulations for
which Plaintiffs alleged violations in their Complaints.
Compliance with the terms of this Section of this Order shall
constitute full satisfaction for any claims which arcose from the
operation of this alleged hazardous waste-storage area and for
any claims pursuant to OAC Chapters 3745-50, 3745-54 and 3745-65
to the extent such chapters are applicable bescause of past
storage of hazardous waste at this alleged hazardous waste
storage facility. However, compliance with the terms of this

% Section does not constitute full satisfaction of and does not
affect any claims pertaining to disposal‘activities or subsurface
cogtamination.

| 35. Compliance with this Section does not remove the

storage facility area from the purview of thelRemedial
Investigation being conducted pursuant to Phthalchem's existing
administrative consent order. If contamination is found during
the Remedial Ihvestigation, additionai remediation or femoval may
be necessary and is not barred by Defendants' compliance with

this Section.

X. EMERGERCY REMOVAL

36. Defendants are hereby enjoined to remove from the

groundwater at the site free phase trichlorobenzene and
dichlorobenzene which is known, becomes known, or should have

been known to the Defendants in the exercise of reasonable care.



37. Defendants are hereby permanently enjoined to

prevent the migration/release of trichlorohenzene,

dichlorobenzene, ammonia nitrogen, cop@ei, and/oxr any potential
breakdown products from Defendant Phthalchem's Facility;

38. Defehdants are hereby enjoined to implement the
Emergency Removal Design Plan and its Addendum, including
schedules, as approved by Ohio EPA. Defendants shall operate the
energency removal sysStem until céssation of the system is
authorized in writing by Ohioc EPA, Division of Emergency and
Remedial Response after opportunity for comment by the City. The
requirements of this Section shall still be binding even if the
emergency removal action is incorporated into a final cleanup, in
which event the Plaintiffs will retain any abilify which they may
havénto enforce this Section as part of this Order.

3%. Defendants are hereby permanentfy enjoined to

submit individual monthly reports detailing the progress of the

emergency removal action. These reports shall continue until the

emergency removal is completed to the satisfaction of Ohio EPA,

~XI. DEED NOTICE, LAND USE AND CONVEVANCE OF TITLE

40. No portion of the Facility shall be used in any
manner which could adversely affect the integrity of the
emergency removal system. Defendants shall not convey any title,
easement or other interest in the Facility without provision for
the, continued operation and maintenance of the emergency removal

system, unless Ohio EPA has approved the cessation of that

- 21 -



system. Within thirty (30) days of the entry of this Order,
Defendants shall cause the recording of a resgtrictive covenant in
the chain of title of the Phthalchem property that provides
notice of the requirements of this Order and any related Findings
and Crders, and the requirement that the emergency removal system
continue operation. Such restrictive covenant shall be in the

form of the Easement and Declaration of Covenant attached as

Exhibit B. This Order shaill not be construed as running with the

land €xcept as specifically provided for in paragraph 4 of such
Easement and Declaration of Covenant,

41. Defendants shall notify Plaintiffs by registered
mail at least ninety (90) calendar days prior to any conveyance
or intent to convey any interest in the Facility or, if
Deféhdants do not have ninety (90} calendar days notice of any
intent to convey such an interest, Plaintiffs'shall be given
notice as soon as possible but prior to any such conveyance.
Before conveying any interest in the Facility, Defendants shall
place in the deed an appropriate notice, as to the requirements
of this Consent Order, including the requirements in the
preceding paragraph. The following language will be deemed
adequéte if included in a deed of cdnvey&nce:

“"The property conveyed herein is subiject to

an Easement and Declaration of Covenant

recorded at Official Records Volume .

Page of the Hamilton County, Ohio

records pursuant to a Consent. Order

entered , in Case
No. A-8807973."~




XIX. CIVIL PENALTY AWND RESPONSE COSTS

42. Defendants .shall pay a civil penalty of one million
two hundred and f£ifty thousand dollars ($1.250,000.00) to the
State of Ohic. Payment shall be made by delivering certified
checks or money orders to Susan E. Ashbrook, Assistant Attprney
General, 30 E. Broad Street, 25th Floor, Columbus, Ohio

43266~0410 pursuant to the following schedule:

a. Defendants shall pay fifty thousand
dollars ($50,000.00) for their alleged
violations of Chio‘s hazardous waste
laws within thirty (30) days after the
entry of this Order. The payment shall
be made payable to the Treasurer of the
State of Chio for payment into the
Hazardous Waste Clean-Up fund pursuant
to ORC 3734.28.

b. Defendants shall pay one hundred
thousand dollars ($100,000.00) for
their violations of Ohio's water
pollution control laws within sixty
(60) days after entry of this Order.
The payment shall be made payable to
the Treasurer of the State of Ohio.

C. Defendants shall pay one million one
hundred thousand dollars
($1,100,000.00) for their violations of
Ohio's air pollution control laws. One
hundred thousand dollars ($100,000.00)
shall be paid within ninety (90) days
after entry of this Order.. The balance
shall be paid in four (4) eqgual
installments due in six (6) months
intervals after payment of the first
$100,000 installment. The payment
shall be made payable to the Treasurer
of the State of Ohio.
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43. Defendants shall pay fifty thousand dollars
($50,000.00) as reimbursement of past response costs incurred by
Oﬁio EPA. Payment shall be made within sixty (60} dafs after the
entry of this Order and shall be credited to the State Treasury
Immediate Removal Fund created by ORC § 3745.12. Payment shall
be made by delivering certified checks or money orders to Susan
E. Ashbrook, Assistant Attorney General, Environmental
Enforcement Section, 30 East Broad Street, Columbus, Ohio
43266-0410. A copy of the transmittal letter shall be forwarded
to Ohio EPA, P.0O. Box 1049, Columbus, Ohio 43266-0410, Attn:

Pat Campbell, DERR. |

44. Within thirty (30) days of the entry of this Crder,
Deﬁendants shall pay five hundred thousand dollars ($500,000.00)
to the City bf St. Bernard for response costs, attorneys fees and

?

payments of other sums of money allegedly due to the City.

XIII. SUBMITTIAL OF DOCUMENTS

45, Documents which must be submitted under this Order
shall be submitted as follows:

a. All documents under Sections VI, VII, XIV and XVI
of this Order shall be sent to: :

Ohio Environmental Protecktion Agency

Attention: Jim Orlemann

Central Office, Division of Air Pollution Control
P.O. Box 1049

1800 WaterMark Drive

Columbus, Ohio 43266-0149

- 24 -



and to:

Scuthwestern Ohio Air Pollution Control Agency
Attn: Harry Schwietering

1632 Central Parkway

Cincinnati, Chio 45210

411 documents submitted under Sections VIII and XVI
of this Order shall be sent to:

Ohio Environmental Protection Agency
Attention: Marianne Piekutowski
Scuthwest District Office

7 East Fourth Street

Dayton, Ohioc 45402

All documents submitted under Section X and XI of
this Order shall be sent to:

Ohio Envirconmental Protection Agency
Attention: David Mentzer

Central Office

1800 WaterMark Drive

Columbus, Ohio 43266-0149

and to:

Chioc Environmental Protection Agency
Attn: - Kathy Fox

Southwest District Office

40 South Main- Street

Dayton, Ohio 45402

All documents submitted under Section IX of this
Order shall be sent to:

Ohio Environmental Protection Agency
Attention: Tom Crepeau

Central Office

1800 WaterMark Drive

Columbus, Ohio 43266-0149

and to:

Ohio Environmental Protection Agency
Attention: Dave Combs

Southwest District Office

40 South Main Street

Dayton, Ohio 45402
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e, All documents and'notices submitted to Phthalchem
under this Order shall be sent to:

Marvin R. Gallisdorfer
Frank Gillette

Donald J. Hensz
Phthalchem, Inc.

266 West Mitchell Avenue
Cincinnati, Ohio 45232

46. Plaintiffs may request, and Defendants shall
provide, operational documents'requested during‘and connaected
wiﬁh inspections, including but not limited to: vacuum drier
logs, carbon adsorption strip charts, O&M Manual maintenance
records, and production documents. The Plaintiffs, by and
through the State, may request additional information or
additional documents in order to further monitor the Defendants:®
coﬁpliance with this Consent‘brder. The City shall reimburse
Phthalchem for the reasonable cost of any copies of documents it
provides.

47. All documents”which the Defendants are required to
submit by this Order or the O&M Manual shall concurrently be
provided to the City of St. Bernard. The City shall reimburse
Phthalchem for the reasonable cost of such copies, The City may
elect.to cease receiving any category of.documents in the
future.

48. No documents or information gathered or generated
by PEI, Westinghouse, or any other contractor perfdrming any

activity pursuant to or connected with. this Consent Order

constitutes work product. Nor is any such document or



information protected by attorn;y client privilege, nor iz it
otherwise privileged or confidential. Except as provided above,
nothing in this Order shail prevent the Defendants from having
privileged communications with their attorneys or to prevent
their atﬁérneys from creating pfotectable work product. The
Defendants may not, however, use such privileges to shield work
performed by consultants and contractors pursuant to this Order

from production under this Section.

XIV. EHNVIRONMENTAL AUDITS AND STACK TESTING

49. Defendants are hereby permanently enjoined to hire
an independent consultant to perform an annual environmental
audit. The audits.shall evaluate all air sources and control
eguipment at the Faciiity as to their compliance with the
following: ORC Chapter 3704., Ehe regulations promulgated
thereunder, the terms and conditions of Phthalchem's air
pollution permit(s) to install and permits to operate, the terms
and conditions of this Consent Order, and the dperations and
Maintenance Manual. The audits shall include surmmaries of major
operational changes at the Faciiity. The indeéendent consultant
is not required to do stack testing as part of the audits. The
independent consultant shall notify Ohio EPA's designated
representative, currently SWOAPCA, at least one week prior to
performing each audit. The independent consultant shall prepare
a report summarizing the results of the audit and Defendants

shall provide the report to Ohio EPA and SWOAPCA for review and



approval within fortymfivé (45)°dayslof performing the audit.
The Defendants shall not owe stipulated penalties pursuant to
paragraph 53 of this Order for viclations which are revealed by
the audit if such deficiencies are corrected as soon as
practicable but no latér than ten (10) days of the time the audit
reports are subnitted to the State. HNothing in this paragraph
relieves the Defendants from complying with the O8M Manual. The
state may, however, pursue other enforcement options for
violations contained in the audit if the State has independent
verification of the violations.

50. Defendants shall perform stack testing at
Phthalchem in accordance with an Ohio EPA approved protocol at
least as follows:

a. All air contaminant sources shall be

- tested within three (3) months after
issuance of the PTI for such sources
and every three (3) vears thereafter;
and .

b. Ammonia scrubber II (ASII) shall be
tested within three (3) months after
issuance of the PTI and semi-annually
thereafter.

Ohio EPA may require additional testing in accordance with OAC

3745~15-04 or through permit terms and conditions.

¥
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XV. CITY°S RIGHT OF IRSPECTION

51. Defen&ants-consent that, for a period beglnnlng
with the entry of this Order and cont1nu1ng for a perlod of
twelve (12) months, and thereafter if accompanied by the Ohio EpPa
or its designated representative, (i.e., SWOAPCA or its
successor), the City may have up to three {(3) authorized
non-lawyer technical representatives enter the Phthalchem
Facility. The City's technical representatives may use this
entry to help monitor‘Phthalchem‘s implementation of, and
investigate its compliance with this Order, inciuding the O&M
Manual and inspection program and all permit terms and
conditions, as well as to investigate complaints against
Phthalchem alléged by residents of St. Bernard, or complaints by
others, where the subject matter of the complaints by others has
or threatens to have an adverse effect on the’Clty or its
residents. Durlng such entry, the City°s technical
representatlves shall have access to the same areas and
information available to Ohio EPA or its designated
representative. Such technical representatives will be
designated by the City and identified to Phthalghem{ Entry into
the Facility by the City's technical representatives under these
circumstances shall not bhe denied. The City‘'s technical
representatives shall enter the Facility at their own risk, ang
must follow all safety rules and regulations of Phthalchem while

on the premises. The City's technical representatives must
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notify Phthalchem of their presence at or prior to the time of
their entry inte the Facility. In the event that, after the
expiration of the 12 month period noted above, the Ohioc EPA and

its designated representative, i.e., SWOAPCA or its successor,

ceases itS local 24-hour a day, seven day a week *“Hotline® and
all-hour inspection service for citizen response and
investigation, (hereinafter referred to as *24-Hour Responée“),
the City may petition the Court, under its equitable powers, to
reinstate the City's 24-hour right of entry unaccompanied by Ohio
EPA or its designated representative under this paragraph, during
such periods when Ohio EPA and its designated representatives are
unavailable, until such time as Ohio EPA or its designated
representative resumes or establishes 24-Hour Response.

| 'The City shall make available to Phthalchem: (1} copies
of any oral or written complaints about Phthaichem or which
reasonably appear to be abdﬁt Phthalchem, whether made by
residents of St, Bernard or by others, within 24-hours after they
are received by the City; and (2) copies of test results and a
final summary of the findings of each investigation that are
generated by the City's technical representatives as a result of
visits to Phthalchem, within 24-hours afﬁer the City has
determined that a violation of this Order has occurred. HNothing
in this Order shall be construed to limit whatever rights
Defendants otherwise may have to obta%n records ¢or information

from the City by other means. Nor shall anything in this Order
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be construed to limit whatever rights the City may otherwise have
to enter and inspect Phthalchem.

52. As part of performing the feasibility study
referenced in paragraph %6 of this Order, the City may request,
once, a summary of all operational or control equipment changes
which increased or have the potential to increase air contaminant
emissions at the Facility, which changes occurred from the entry
of the Order to the date of the request. Phthalchem will provide
to the City such a summary Qithin fourteen (14) days of the

City's request,

XVI. STIPULATED PENALTIES

53. Except as otherwise provided in this Order, in the
event the Defendants fail to meet the requirements of this
| Consent Order, the Defendants shall be immediately liable for and
shall pay to the State the following stipulated penalties fdr
each twenty-four (24) hour period of violation of each |

reguirement :

a. For each day of failure to meet a
requirement of paragraphs 13, 14, 17,
18 or 19 up to thirty (30) days - one
thousand dollars ($1,000.00) per day
for each requirement not met. For each
day of failure to meet a requirement of
i - Pbaragraphs 13, 14, 17, 18 or 19 from.
thirty-one (31) to sixty (60) days -
twenty five hundred dollars ($2,500.00)
per day for each requirement not met.
For each day of failure to meet g3
requirement of Paragraphs 13, 14, 17,
18 or 19, from sixty-one (61} to
ninety (90) days ~ five thousand
dollars ($5,000.00) per day for each

-~ 31 -



r/—-‘ ~

P

requirement not met. For each day of
failure to meet a requirement of
paragraphs 13, 14, 17, 18 or 19, from
ninety-one (91) days to one hundred and
twenty (120} days - seventy five
hundred dollars (4$7,500.00) per day for
each day for each requirement not met.
For each day of failure to meet a
requirement of paragraphs 13, 14, 17,

18 or 19, over one hundred and twenty
(120) days - ten thousand dollars
{($10,000.00) per day for each
requirement not met.

For each day of failure to meet a
requirement of Section VIII or IX, up
to thirty (30) days - seven hundred and
fifty dollars ($750.00) per day for
each requirement not met. For each day
of failure to meet a requirement of
Section VIII or IX, from thirty-one’
{(31) to’ sixty (60) days - fifteen
hundred dollars ($1,500.00) per day for
each requirement not met. For each day
of failure to meet a requirement of
Section VIII or IX, from sixty-one (61)
to ninety (90) days - three thousand
dollars ($3,000.00) per day for,each
requirement not met. For each day of
failure to meet a requirement of
Section VIII 6r IX, from ninety-one
(91) days to one hundred and

twenty (120) days - five

thousand {($5,000.00) per day for each
requirement not met. For each day of
failure to meet a requirement of
Section VIII or IX, over one hundred
and twenty (120) days - seventy five
hundred dollars ($7,500.00) per day for
each requirement not met.

For each day of failure to meet the
requirements of any other Section of
this Consent Oxder other than this
Section and paragraph 23, five hundred
dollars ($500.00) per day for each
requirement not met,
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The Defendants are not permitted to pay stipulated
penalties instead of performing their leigaﬁions under this
Consent Order. Nothing in this Section shall prohibit, alter or
in any way limit any ability the Plaintiffs may have to seek any
other remedies or sanctions available by virtue of Defendaﬁts'
violations of this Order or the statutes or rules on which it is
based. This includes remedies for cbntempt or injunctive relief
requiring performance of activity or the shutdown of the Facility
or any sourcé therein.

54. Any payment reqﬁired under this Section shall be
paid by certified check, payable to the Treasurer of the State of
Ohio, sent to: Susan E. Ashbrook, Assistant A&torney General,
30 E. Broad Street, 25th Floor, Columbus, Ohio 43266-0410. All
stipﬁlated penaltiés due under this Section shall be paid within

4

seven (7) days of the date of violation.

XVII. POTERTIAL FORCE MAJEURE

55. In any action to enforce any of the provisions of
this Consent Order Defendants may raise at that time the‘question
of whether they are entitled to a defense that their conduct was
caused by reasons beyond their control such as, by way of example
and not limitation, Acts of God, unusually severe weather
conditions, strikes, act of war or civil disturbances, or
conflicting orders of any regulatory agencies or courts, While
Plaintiffs do nbt agree that such a defense exists, it is,

however, hereby agreed upon by the parties that it is premature
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at this time to raise and adjuéicate the existence of such a
defense and that the appropriate point at which to adjudicate the
existence of such a defense is at the time that an enforcement
action, if any, is commenced. Acceptance of this Consent Order
without a force majeure clause does not constitute a waiver by
Defendants of any rights or defenses they may have under

applicable law.

XVIII. FEASIBILITY STUDY FOR AIR CONTROLS

56. The City may at its own expense perform a
feasibility study to determine if additional air pollution
controls or other actions to reduce air emissions at Phthalchem
are technically and economically feasible and submit it to the
State. Nothing in this paragraph shall be construed to grant the
City any right of access to the Facility to perform a feasibility
study bevond that which isAqtherwise-grante& by this Order. If
the State, after reﬁiewing the study determines that any'
addiﬁional controls or other actions are required by State law,
the State may order Defendants to install the required controls
or take such other actions as required by such State law. Any
such order shall be considered a final appealable action by the
Director. 1If the feasibility study identifies control technology
or other actions that.would lower emissions, but which are not
required by State law, then the State could elect to allow the
Defendants to install the control technology or take such other

action in exchange for offsetting part of the civil penalty due
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to the State pﬁrsuant to paragraph 42 .above. If the State
choocses to allow Phthalchem to offset the civil penalty, the

amount of the offset will be set by the State.

XIX. RETENTION OF JURISDICTION

57. The Agreed Preliminary Injunction entered into
between the parties is dissolved upon entry of this Order. This
Court shall retain jurisdiction of this matter for the purpose of
overseeing Defendants® 1mplementat10n cf this Consent Crder,
Nothing in thig Consent Order shalil be construed to limit the
rights any party may have under Rule 60 of the Ohio Rules of
- Civil Procedure, 1ncludlng any party's right to seek relief from

this Order.

XX. COS8TS s

58. Defendants shall pay the costs of this action.

XXI. CONFIDERTIALITY

59. Confidentiality of information submitted to
Plalntlffs Pursuant to this Order shall be treated in accordance
with 0.a.C. § 3745-49_¢03. For purposes of Such section, the City
shall treat as confidential any information which Ohio EPA is

reguired to treat as confidential.
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ENTERED THIS {Z DAY OF M//’ "Z\ . 1992.
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gl —f W=

GE RICHARD A, NIEHAUS
Court of Common Pleas
Hamilton County, Ohio

By the signatures below each of the parties named consents to

this Order:

Vot \ N
JOS Dm‘ER
DouU LAS E
FROST & JACOBS
2500 Central Trust Center
P.O. Box 5715
201 East Fifth Street

Cincinnati, Ohio 45202-4182
Telephone; (513) 651-6800 ..

Counsel for Defendants
Phthalchem, et al.

PHTHALCHEM, INC

N dmL

AU’L{HORIZED REPRESI?&'TATIVE

OF PHTHALCHEM

LEE FISHER
ATTORNEY GENERAL OF OHIO

{ 4 e @ﬂxg\lﬂmji

. ASHBROOK
CHERYL ROBERTO
Assistant Attorneys General
Environmental Enforcement Section
30 East Broad Street - 25th Floor
Columbus, Chio 43266-0410
Telephone: (614) 466-2766

Counsel for Plaintiff
State of Ohio

Cf@m«/@ Y\ [=eAncn
EDWARD J. K;GEE/?ER

Director o w
Authorized Representative
City of St. Bernard
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ARTHUR HOPMEIER

S Ay

W% < Ny //4 //& g

PAUL HOPMEI;&

1864R/2406¢

P

D! PAVIDVARTMAN

AMY LEONARD

ALTMAN & CALARDO

Suite 1600

414 Walnut Street
Cincinnati, Ohio 45202

Counsel for Plaintiff-Intervenor,
City of St. Bernard
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