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N THE UNITED STATES DISTR]
FOR THE SOUTHERN DISTRICT OF GHEIC
EASTERN DIVESION

CASE NGO, 2:1l-ov-508
H {consolidated with 2:08-cv-749)

JUDGE: GEORGE C. SMITH

Plaingiil,
v,

OTTERBEIN URIVERSITY 3

T
L3

ez on

Befendannt,

and

UNITED STATES OF 4
UNETED STATES DEPARTMENT OF
DEFENSE, and LEON PANETTA,

in his capacity 2s SECRETARY OF THE
DEPARTMENT OF DEVENSE

s @v =6 80 &8 Bs  wa

Defendamnt.

WHEREAS, on June 10, 2011, State of Ohlo, by and through Ohio Atlorney General,
Michael DeWine, at the written reguest of the Director of the Chio Environmental Protection
Apency, filed a complaint in this sction against Defendants, Otterbein University and the United
Steies, to seek reimbursement of certain Response Costs (as hereinafler defined) pursuant to
CERCLA, 42 U.S.C. § 9601, ef seq., and to enforce Ohio’s solid waste, bazardous waste and water
polution laws found in R.C. Chagpters 3734 and 6111 and rules adopted thereunder,

WHEREAS, on July 22, 2008, Otterbein University, filed & complaint sgainst the Defendant,

' Leon Panetia is now the Secretary of the Depariment of Defense snd is substitued pursuant to Fed. R. Civ. P,
Z5¢d), for the former Secreiary Robert Gates,
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United States Department of Defense and Robert M. Gates, in his official capacity s Becretary of the
Drepartment of Defenss (collectively “United States™), alleging that the United States was Hable to
Oitterbein Undversity for response costs under CERCLA, Resource Conservation and Recovery Act
{"“RCRA"), and Declaratory Judgment Act ("DIA™), for environmental contamination at the former.
Kilzore mumitions manufacturing fBoility In Westerville, Ghdo.

WHEREAS, the State’s Complaint, Case No, 11 ov 508, and the Otterbein University
Complaint, Case No. 08 cv 709, were consolideted on July 28, 2011,

WHEREAS, the Parties to this Consent Decree for bnplementation of Remedial lnvestigation
anl Feasibility Study (hereinafier “Consent Decree™) desire full and final resolution of disputed
claims concerning past response costs incurred and fture response costs to be incwrred through the
completion of the RIFS (as hereinafier defined) and 1o avoid the complication and expense of
litigation concerning such disputed claims. The Parties agree that nothing in this Consent Decres Is
an admission of any lishility arising out of the iransactions or occurrences alieged in the complainis.
The Pariies recognize, and the Court by entering this Consent Decree Binds, that this Consent Decree
has been negotiated by the Parties in good faith and the implementation of this Consent Decres will
expedite the clesnup of the Site and this Consent Decree s fir, reasonable, and in the public interest.

NOW, THEREFORE, it is herby ORDERED, ADJUDGED and DECREED as follows:
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KERIY, NEGOTIATION OF FINAL CONSENT DECEEE. e eiimeressieensonssms k)
HHEN. AUTHORITY TO ENTER INTO THE CONSENTDECREE. . vireennessas 4t
ATTACEMENTS
A, RIFS STATEMENT OF WORK

B. CGUIDAMCE LIST
9 SITE MAP
. DEED NOTICE TEMPLATE

L STATEMENT OF PURPOSE AND GENERAL PROVISIONS

i In entering into this Consent Decree, the mutus! objectives of the State of Ohio and
the Defendants inelude (1) completion of a Remedial Investigation and Fessibility Study CRIFE™)
io determing the nahove and extent of contamination at and migrating from the approximate 40-acre
portion of the former Kilgore Manufacturing Company property (“Site”) now owned by Citerbein
University; (2) the reimbursement of certain Response Costs incurred and to be incurred by the State
of Ohic; and (3) the resclution of the claims asserted by Culerbein University against the United
Staies comcerning past response costs and future response costs 1o be incwred by Otterbein
University through the completion of the RI/FS.

2. "The Parties recognize and acknowledge that the settlement embodied in this Cousent
Decree is 2 partial resolution of issues related to response actions that may be necessary at the Site.
The Parties agree that this Consent Decree: (1) requires Otterbein University to conduet and the
United States to finance in pert the RIFS desoribed in greater detail below; (2) resolves all claims for
past response costs incurred by the Parties; and (3) resolves claims for future response costs incurred

by the Parties in connection with the RI/FE required by this Consent Decres,
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3. The Parties also agres that this Consent Decres doss not resolve all claims for fature
response coats, and the scope of work in this Consent Decres does not include bmplermeniation of any
final remedial sctions resulting from the work performed pursvant to this Consent Decres. The
Parties scknowledge that the State may sesk fo requive implementation of the final remedial sotions
through additional agrecments, decress, or orders gs appropriate,

i, DEFINITIONS
4, The following definitions shall apply in this Consent Degoree:

A “CERCLA” means the Comprebensive Bovironmestsl Response,
Compensation, and Liability Act of 1980, as amended 42 U.5.C. § 9601, of seq.

B. “Consent Decres” or “Decres” means this Consent Decree and oll attechments
hereto,
C. “Diay” mesns o calendar day, unless expressly stated 1o be  business day.

“HBusiness Day” mesns a day other than a Satorday, Sunday or sigie or federnl
holidsy. In computing any period of time under this Consent Diecree, where the last
day would fall on a Saturday, Sunday or state or federal holiday, the period shall run
untif the close of the next business day.

D. “Defendants™ means Otterbetn University and the United States of America.
E. “THreetor™ mesns Ohdo's Director of Envirommental Protection.

E, “Hifective Date”™ means the date the clerk of the UL.S. District Court for the
Seuthern District of Ohic, Eastern Divigion, enters this Consent Decres,

G “Fasility” means the former Kilgore Manufacturing Company facility, now
owned by Otterbein University, comprising approximately 110 acres and locaied at
600 North Spring Street in Westerville, Ohio.

H. “Feasibility Study” means the study underizken to develop and evaluate
options for remedial action and iz more fully deseribed in the RIFS Statement of
Work, The term also refers to the report that describes the results of the study.



Case: 2:08-cv-00709-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 6 of 42 PAGEID #: 358

3 *Cruidence Docwments” meen those documents identificd in Attachment B o
this Coneert Decree,
AR “Wationgl Contingency Plan™ or "NCP” means the Nagional 05 and

Hazardous Substances Pollution Contingency Plan, promulgated pussuact to Section
105 of CERCLA, 4210.5.C. § 9605, codified at 40 CFR Pard 300, inchuding, but not
fimited to, any amendments therelo,

K. “Chio BPA” means the Ohio Bovironmentsl Protection Agency and itg
designates represenistives.

L. “Ohio Response Costs” means the State of Ohic’s costs of “responss”™ ag that
term is defined by Section 10125 of CERCLA, 42 UR.C. § 9601(25), that are not
inconsistent with the Mationel Contingency Plan, sud that heve besn ingured, or will
be inowred, by the State related to the investigation and remediation of the Bite
including, but not Hrited to, payroll costs, contracior costs, iravel costs, divect costs,
overhead costs, administrative oosts, legal and enforcement related costs, oversight
costs, laboratory costs, the costs of reviewing and developing plang, reports, and
other tems pursusnt to this Consent Decres, verifying the Work, or otherwise
implerenting or enforcing this Consent Decree.  For purposes of this Conserst
Decres, “Past Obio Response Costs™ are those costs incurred on snd before
December 31, 2010, “Future Oblo Response Costs™ are those costs incurred after
December 31, 2010 in connection with the RIFS required by this Consent Diecres,

M. “Otterbein’s Response Costs”™ means all costs related or periaining fo the
Facility that are necessery, that are consistent with the NCP, and have been
previously incurred at the Facility or will be incusred through the performance of the
Work required by this Conseni Deoree, Otterbein’s Response Costs to be incurred in
the future, through the performance of Work required by this Consent Decree, do not
include response costs incurred as 2 resut of any necsssary removal or remediation
sctions taken before the completion of the RI/FE,

M. “Paragraph” means a portion of this Congent Decree identified by an Arabic
numeral or an uppercase or lowercase letter,

Q, “Parties” means collectively the State of Ohio, Gtterbein Unjversity and the
United States.

P. “Performing Defendam” means Otterbein University.

Q. “Plaintiff” or “State™ means the Ohic EPA by and through the Chio Attomey
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Ceneral,

®. “Pre-investigation Evaluation Report™ means the docurnent prepared by the
Performing Defendant to decument the performance and results of the RVFS scoping
tasks to establish the framework for the subsequent development of the RIFS Work
Plan,

5, “RCRA™ mesns the Sohd Waste Disposal Act, as amended, 42 US.C.
§6 6901, et reg. {also known a3 the Resgurce Conssrvation snd Recovery Act).

T. “Remedial bovestigation” means a process undertaken to determine the naturs
and extent of contamination at the Site and is more fully desoribed in the RUFS
Staterment of Work. The term also refers to the report that describes the results of the
investigation.

. “RIFS” means ihe Remedial Investigation and Feasibility Study.

Y. “RIFS Stement of Work™ means the “Generic Statement of Work for
Conducting Remedial Investigations snd Feasibility Studies” for the implementation
of the B and F8 at the Site, as set forth in Altechiment A of this Consent Decree,

W.  “RUFS Work Plan” means the document subimitied by Performing Defendant
pursuant to this Consent Decres and approved by Chio EPA.

X “Seotion™ means a portion of this Consent Decree identified by a Roman
nurneral.
Y. “Site” means the spproximate 40-acre portion of the Facility, as depicted on

Attachment C, where the treatment, storage, and/or disposel of hazardous waste
and/or hazardous substances, and/or the discharze to waters of the state of industrial
waste or other wastes have occorred, Including any other area where such hazardous
wastes, hazardous substances, industrial wastes, and/or other wastes have migrated or
threaten 1o migrate.

Z. *State” means the State of Ohdo by and through iis Attorney General on
behalf of the Obio Environmental Protection Agency,

AA. “Transferss” means any foture owner of any interest in the Site, including but
not limited to, owners of an inferest in fee simple, morigagors, sasersent holders, and
lossens.
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BB, "Unfted States” means the United Stmtes of America snd each of Hs
depariments, agencies, and instrumentalities, including but not Bmited to the United
States Depariment of Defense.

CC. “Wasnte Material” means (1) any “hazardons waate™ under R.C. 373401 D or
Uhio Adm. Code 3745-50-10(A) 01 3745-51-03; (2) any “hazardous constituents™ a5
that term is defined in Ohio Adm. Code 3745-50-10(A) and listed in the appendix to
Oldo Adm, Code 3743-51-11; (3} any “industrial wasts” under B.C. 8111.00(CYy or
{4} any “other wastes” wnder R.C, 61110100,

0D, "Work” means all activities Performing Defendant is required fo perform
under thiz Consent Deoree,

¥ JURISDICTION AND VENUE

5. This Court hias subject matter jurisdiction over claims in the Complaints, pursuant to
2B ULE.C. § 1331 (Pederal Question), 42 UL.8.C. §§ 9607 and 9613(b) (CERCLA), and 28U .S.C. §
1367 (Supplementsl Jurisdiction). This Court hes personnel jurisdiction over the Parties. Venus is
proper in this Court, For the purposes of this Consent Decree, the Defendants agree that the State
Complaint, Case Ne. 11-cv-508, slates one or more claims upon which relief can e granted,

Y, PARTIES BOUND

6. The provisions of this Consent Decres shall apply to and be binding upon Plaintiff,
Defendants, and Defendants’ agents, officers, employees, assigns, and successors in Interesi.
P@rféming Diefendant is ordered and enjolned to provide 2 copy of this Consent Decree to each
contractor it employs 1o perform Work Hemized herein, Performing Defeadant shall ensure that its
contractors perform the Work contemplated herein in accordanes with this Consent Desree, No
change in corporate ownership or status of Performing Defendant, including, witheut limitation, any

transfer of assets or real or personal propey, shall in any way alter Defendant’s obligations under
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this Conserd Decree.

7. The ohligations of Defendants to pay the amounts owed to the Stete vnder this
Consent Decres are joint and several. In the event of the insolvency, bankrupicey, or other fllwre of
any Defendant to pay the amouvits owed to the State by this Consent Decree, the remsining
Defendant shall complete all such peyments.

Y., CALCULATION OF TIME

g Unless otherwise stated in this Consent Decree, where this Consent Decree requires
actions to be taken within a specified period of tirne {e.g., “within thirty (30) days™), this time period
shall begin the day after the Effective Date of this Consent Decree unless the time is otherwise stated

1o start at another point in tme,

Vi. NO ADMISSION

9. With the exception of Paragraph §, this Consent Decree is not to be interpreted as an

admission on the part of any Perty of any issue of fast or law, or Hability or wrongdoing, and it is

| expressly undsrstood that no Party, by agreeing to this Consent Decree, admits lisbility of any sort or
any other issve of Tact or law.

VI RESPONSE ACTIONS

10, Performing Defendant is ordered and enjoined to comply with all applicable
provisions of the (hio hazardous waste laws and water pollution rules as set forth in R,C. Chapters
3734 and 6111 and Chio Adm. Code Chapters 3745-50 through 3745-69 and 3745-270. Performing
Defendant is ordered and enjoined o comply with and implement the Work requirements set forth in

this Consent Decres,
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ih Performing Defondant shall perform the Work In sccordance with this Consent
Decree including but not Umited to he RUFS 80W, all relevant Guidance Documents, and all
standards, specifications, and schedules set forth in or developed and approved by Chio BEPA

pursiant to Section XV, Review of Submitials of this Consent Decree, Defendants shall reimburse

the State for eil Ohio Response Costs and perform all ather obligations of this Congent Decres, All
Work 1o be performed by the Performing Defendant pursuant to this Consent Deores shall be onder
ihe direction and sopervision of a gealified engineer, geologist or other person with expertise in

hazardous waste site investigation and remediation.

VHL REMEDIAL INVESTIGATION AND FEASIBILITY STUDY

12. Within stuty (60} daye of the Effective Date of this Consent Diecres, vnless othervise
agreed 1o by the Parties, Performing Defendant shall submit, pursuant to SBection XXV, Mailing and

Delivery of Documents, to Ohio EPA a RUFS Work Plan for completion of the RT and F8, The

RVFS Work Plan shall be developed in conformance with this Consent Decree, the RUFS SOW,
applicable staie and federal law, and the Guidance Documents listed in the atlachinents to this
Censent Decree. The RI/FE Work Plan shall incorporate the Pre-Investigation Evaluation Report
{(“PER™), revised In accordance with Olie EPA's comments. U during RUFS Work Plan
development Ohio EPA defermines that any guidance documents in addition to those specified in the
list of Guidance Documents attached to this Consent Decree affect the Work to be performed, Ohin
EPA shall notify Performing Defendant and any affected work plan shall be modified accordingly.
After Ohio EPA approves the RVFS Work Plan, pursuant to Seetion XV, Review of Submittals of

this Consent Order, Performing Defendant shall implement the RYFS Waork Plan in sccordance with

19
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ihe schedules vontained therein.
IH. ABDITIONAL WORKE

13, Should Ohic EPA determine that additional Work s necessary o achieve the
nurposes of this Consent Decves, ag set forth in Section I, Obde BEPA may notify Performing
Diefendant in writing of the need for such additional Work, Within thirty (30) days of the receipt of
such netification from Ohio BEPA, Performing Defendant shall prepare and submit io Obio EPA for
review and approval & work plan for the pesformance of the additional Work ("Additional Work
Work Plan®). Any required work plan that includes sampling as an element shall include & sampling
plen {ogether with o retionale for the sampling sctivities, locations, quantity and frequency of
sampling, constituents for analysis, and quality control/guality sssurence procedures.

14,  Performing Defendant shall submit the Additional Work Work Plan for review and

approval pursusnt to Section XV, Review of Submitials, and Section 20V Mailiop snd Delivery

of Documents. Upon approval of the Additional Work Woirk Plan by Ohio BEPA, Performing
Defendant shall implement the Additons] Work Work Plar in accordance with the schedules
contzained thersin.

15, Inthe event that Performing Defendant determines that additional Worl is necessary
io avhieve the purposes of this Consent Decrec a3 sef forth in Sﬁctimﬁ L., Performing Defendant shall
subrmit a written request for approval to Ohio BPA explaining the need for and detailing the nature of
the additional Waork prior to performing the additional Work, Upon agreement by Ohio EPA with
Performing Defendant’s mq&msi? Performing Defendant shall d@%i@g arcl inplement an Additionsd

Work Work Plan as set forth in this Section of dus Consent Decres,

it
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16, Inthe event that additional Work is necessary for any task described fn this Consent
Decrse, the deadline for cormpleting such tagk(s) shadl be extended by the amount of thme required to
serform the additional Work required, including the pedod of time reguired to plan and/or obiain
approval from the Obio EPA for the performance of such Work.

X, BEED NOTICE, LAND USE AND CONVEYANCE OF TITLE

17, Desd Notce Within thirty (307 days of the Effective Date of this Consent Decres, or
prior 10 conveying a0 interest in any property, which is part of the Site, Performing Defendant shall
record & notics on the dead 1o all property owned by Performing Defendant, which is part of the Site,
with the County Recorder’s Office for Delaware County, Ohio. Performing Defendant shall use the
Deed Notice Template, Attachment 1D, to complete the notice,  The notice shall reference the
exisience of this Consent Decree a5 well us any monitoring, treatinent, or containment devices
present on Performing Defendant’s property. A copy of the recorded notice shall be submitted o
Ohdo EPA within thivty (30) days after recording the notice. Thersafier, if Performing Defendant
conveys any interest in the property included in the Site, each deed, title, or other instrument shall
contain a notice stating that the property is subject to this Consent Decree and shall reference any
monitoring, reatment, or containment devices present on the property as a result of this Consent
Decres, and shall inclode a reguirement that any subsequent owner shall not in any way compromise
said monitoring, tresiment, or containment devices. inaddition, Performing Defendant shall review

the deed notice on an anwual basis and revise the deed notice if new monitoring, treatment, or

containment devices have been added to the property as a resull of this Consent Decree,

iz
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1R, Laod Use. Performing Defendant, ity suceessors and assigns shall ensure that no
portion of the Site shall be used in any manner that would adversely affect the integrity of any
containment, treatmment, or monitoring systems at the Site, or viclate any use restictions spplicable to
the Site under this Consent Decree,

19, Motice of Transfer of Property. Prior to Performing Defendant’s excouting an

instrument conveying auy interest in awy portion of the Site, including but not limited {o easements,
deeds, leases and meorigages, Performing Defendant shall notify the Party purchasing the praperty of
the existence of sny containment, treatment, and monitoring systerns on the Site, and shall provide a
copy of this Congsent Decres o the Party purchasing the property. Performing Defendant shall notify
Ohio EPA st least sixty (60) days in advance of each conveyanse of an infevest in any portion of the
property that is known to comprise the Site. The notice shell include a copy of the deed transfer
document snd the neme and address of the Party purchasing the property and a description of the
provigions made for the continued socess (o and maintenance of the contalnment, treatment, and
monitoring systems, Within thirty (30) days afier conveyance of any interest in any portion of the
property, Performing Defendant shall submit to Ohlo EPA, via certified mail, two copies of the
following information:
A, A copy of the dead or other documentation evidencing the convaymnce.

B. The nawme, address, snd telephone nomber of the new property owner and the name,
address, and telephone nurnber of the contact person for the property.

C. A legal deseription of the property, or the portion of the property, being ransierred.

D, A copy of the survey map, if any, of the property, or the portion of the property, being
transferved.

i3
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E. The closing date of the transfer of ownership of the property, or portion of the
PrOperty.

X1, DESIGNATION OF SITE COORDINATORS

20, Within ten (10} days of the Effective Date of this Consent Decres, Performing
Defendant shall designate, in wriling or by electeonic mesl, o Site Coordinetor 0 overses and
implement the Work required by this Consent Deores and to coordinate with the Oldo EPA Site
Coordinator. Performing Defendant may also desigoale an alternate Site Coordinator. To the
maximum extent practicable, communication between Performing Defendant and Ohio BPA
mﬁmming the sctvities performed vader this Coosent Decree shall be duough the Site
Coordinators, Fach Party’s Site Coordinator shall be responsible for ensuring that communications
from the other Party are appropristely disseminated and processed. For the durstion of this Consent
Decres, Performing Defendant’s designated Site Courdinator or alternate shall be on-siie or on-call
during all hours of Work to be performed pursuant to this Consent Decres. The absence of the Ohio
EPA Sﬁté Coordinator from the Site shall not be cause for stoppage of Work unless otherwise
provided.

21, Performing Defendant or Obdo EPA may change their Site Coordinator or alternate by
notifying the other Party at least five (5) days prior to the change, wnless impractical, but In noe event
later then the sctusl day the change {5 made.

22, Withowt limiting any awthority conferred by law on Obio EPA, the authority of the
Ohio EPA Site Coordinator includes, bt is not limited to;

A Taking samples and directing the type, quantity and location of samples to be

14
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taken by Performing Defondant pursuant to an approved work plan.

B. Observing, taking photographs, or otherwise recording information related o
the implementstion of this Consert Decree, including the use of any
mechanical or photographic devics.

C. Directing thet Work stop whenever the Ohie EPA Site Coordinetor
determines that the activities at the SHle may create or exacerbate & threat i
pribiic health or safety, or threaten to cavse or caniribwie to air or water
pollution or soil contemination,

D. Conducting investigations and fests related to the implomentation of this
Consent Dewree. Inspecting and copying records, operating logs, contracts
and/or other documents related to the implemmentation of this Consent Decrea,

E. Assessing compliance with this Consent Decres by Performing Defendant
end their agents and/or contractors,

KL SAMPLING AND DATA AVAILABILITY

23 Performing Defendant shall notify Ohio BP A not less than ten (10} days in advanece of
all sample collection activity. Upon request, Perfomming Defendant shall allow split andfor duplicate
saenpies to be taken by Olic BPA. Ohio EPA shall also have the right to talte any additional samples
it deems necessary.

24.  Aspartof the monthly progress reports required in Section XIV, Progress Beports and
Notice, Performing Defendant shall submit to Ohic EPA copies of the results of all sampling and/or
tests or other data, including validated raw data and original laboratory reports, generated by or on
behalf of Performing Defendant with respect to the Site and any Work related to this Consent
Decree.

25, Performing Defendant shall submit to Ohio BPA. two (2) copies of all interpretive

reports and written explanations concermning the raw data and original laboratory reports. Such

15
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interpretive reports and writien explanations shall not be subpmtted o leu of original laboratory
reporte and raw data, Should Performing Defendant subsequently discover an error in any report or
raw data, Performing Defendant shall provoptly notify Ohio EPA of such discovery and provide the
comect information, in vm?ﬁﬁ.g@
AL, SITE ACCESS

26, Asof the Effective Date of thiz Consent Decree, Plaintifl and iis represenatives and
confractors shall have socess at sl times to the Site and any other property controlled by or available
to Perfoniming Defondant to which access is necessary o effsctuate the notlons reguived by this
Consent Decree.  Access shall be allowed for the purposes of conducting sctivities related to this

Consent Decres incloding but not hniled to:

A Maonitoring the Work or any other activities taking place at the Site.

B Yerifying any date or information submitted to Plaintff

. Condueting investigations relating to contamination at or near the Sife

] Ubtaining samples,

E. Assessing the need for, planning, or implementing additional response sctions st or

near the Bite,

F. inspecting end copying records, operating logs, confracts or other documents
maintained or generated by Performing Defendant or its sgents, consistent with this

Consent Deeres and applicabie law,

. Using a camera, video recording, seund recording, or other documentary production
equipment.

F. Assessing compliance with this Consent Decree by Performing Defendant and their
agents and/or contragtors,
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7. To the extent that any property of the Site, to which access is necessary to effectuate
the actions required by this Consent Decree, is owned or confrolled by persons other than Performing
Defendant, Performing Defendant shall use its best efforts to secure access from such persons for
Performing Defendant and Chio EPA as necessary to effectoate this Consent Decree, Copies of all
acoess agroements obtained by Performing Defondant shall be provided promptly to Ohlo BPA. IF
any access required o effectuste this Consent Decree is not obiained within thisty (30} days of the
Effective Date of this Consent Decree, or within thirty (30} days of the date Olic EPA notifies
Performing Defendant in writing that additional access beyond that provieusly secured is necessary,
Performing Defendant shall promptly notify Ohic EPA in writing of the steps Performing Defendant
have taken to afiempt to obtain access. Chio EPA may, as it deems appropriate, assist Performing
Diefendant in oblaining access.

28.  Nothiag in this Consent Decres shall be construed to Hmit the statutory authority of
the Direstor or his authorized representatives to enter at ressonable times upon auy private or public
property, real or personal, to inspect or investigaie, obtain samples and exarnine or copy any records

to determine compliance with B.C. Chapters 3734 and/or 6111

XY, PROGRESS REPORTS AND NOTICE

29, Beginning with the first full month following the Effective Date of this Consent
Decrse and throughout the period that this Consent Decree is effective, unless otherwise directed by
Chio P A, Performing Defendant shall subrait, by mail or electronic mail, one (1) copy of written
progress reporis to Ohio EPA by the tenth day of every month. At g minimum, the progress reports

shalk:
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A, Dieseribe the status of the Worlt and sctions taloen tovard achicving complinnes with
the Consent Decres during the reporting perind,

. Describe the difficulties encourtersd during the reporting period and actions taken to
rectify any difficulties.

C. Deseribe activities planned for the next month.

i identify changes in key personnel.

E. List targets and gotual sompletion dates for each element of activity, including project
cormpletion.
E. Pravide an explapation for any deviation from any applicable schedule,

3. Indicate what malytical data was received during the period and provide copies of all
data vequired under Section X1, Sampling and Data Availability.

H. Indivate the quantity of the contsminated soil and waste that was treated and/or
removed and the contaminated ground water and surface water that was ireated, and
indicate where such contaminated mediz were disposed.

XY, REVIEW OF SUBMITIALS

30.  This Section applies to all documents Performing Defendant is requived to submit to
Ohio BEPA for review and approval in accordance with the requirements of this Consent Dacres.

31, AIRIUFS documents submitied to Ohio EP A shall be developed in accordance with
the attached Guidance Documents and RIFS SOW (Attachments A and B).  Every documerd that
Performing Defendani is required to submit to Obio EPA under this Consent Decree is subject to the
review and epproval of Ohic EPA in accordance with this Consent Decres and apphicable state and
federal laws. Upon review, Ohio EPA may at its sole discretion {1) approve the submission in whole

or i part; (2) approve the submission upon specified conditions or modifications; (3) modify the
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submaission; {4} disapprove the submission in whole or in part; {5) notify Performing Defendant of
deficiencies; or {6} any combination of the above,

32, I Ohio BPA disspproves s submittal, in whols or in part, Chio EPA will notify
Performing Defendard of the deficlencies in writing, Performing Defendant shall, within forty-five
{45% days of receipt of Ohio EPA's written notice, or i supplemental field, laboratory, or other
investigatory work must be performed, within forty-five (45) duys of completion of such work, or
such longer period of time as specified in weiting by Ohio BPA, correct the deficiencies and submita
revised submission o Ohio EPA foraporoval. Notwithstending the sotice of deficlency, Performing
Digfendant shall procead {o take any action(s) required by the approved portion(s) of the submission.

33, H Ohio EPA does not approve a revised submission, in whole or in part, Ohio EPA
may agatn require Performing Defendant to correct the deficiencies and incorporate all chanpes,
additions, and/or deletions within fourteen (14) days, or sueh time perlod as specified by Ohio EPA
in writing. In the alternative, Ohio EFA may spprove upon condition, modify or disapprove the
revised submission,

34, In the event of approval or approval upon conditions or modifications, Performing
Defendant shall proceed to take any action required by the submission as approved by Ohio EPA.

35, Al work plans, reports, or other items required to be submittsd 1o Olio EPA under
this Consent Decres shall, upon written approval by Oldo EPA, be deemed to be incorporated in and
made an enforceable part of this Consent Decrse, In the event that Chio EPA approves a portion of a
work plan, report, or other Hem, the approved poriion, together with any modifications or conditions

iherete, shall be deemed {0 be incorporated in and made an enforceable part of this Consent Deoree.
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36, 1T Ohio EPA determines that any additional or revised gmﬁﬁi@c@ documents aifect the
Waork 1o be performed n ioplementing the RUFS, Olie EP A will notify Performing Defendant, and
Peyforming Defendant shall modify the work plan(s) sad/or other affected documents according to
Ohio EPA’s comments.
AVEL DISEUTE RESULUTION

37, This Seotion shall only be applicsbls w the following portions of this Consent Decree:

XY, Review of Submitials; and Section X4, Pavments snd Relmbursement of Costs, io the extent

that the dispute concems the scouracy of the State’s request for reimbursement and/or whether the
costs are related to Work beyond the objectives of this Consent Decres ag set forth in Section I,

Statement of Purpose. In the event of & dispute over Futwwe Chio Response Costs, Defendants shall

not be required {o pay the contested amouni of the Fuhazre Ohio Response Costs unti] the dispute is
resoived.

38, The Site Coordinators and/or the altercate Site Coordinziors shall, whenever possible
operate by consensus. In the event that 2 disagreemend exists sbout sither the adeguacy or
disapproval of any work plan, report, or other Hem required to be submitied by Performing
Defendant pursuant to this Consent Decree; or the peed for additional Work; then the Site
Coordinators shall have fifteen (15) days from the date the dispute srises to negotiate in géﬂ{i faith in
an atternpt to resolve the differances. The dispute arises when either the Ohio BPA Site Coordinator
provides a brief wriiten notice of dispute to the Performing Defandant’s Stte Coordinator, or the

Perforrning Defendant’s Site Coordinator provides a brief written notice of dispute to the Ohic EPA
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Site Coordinator, This fifteen (15) day period may be extended by mutual agreement of the Parties,
up fo an additionsl seven {7 dayve,

39, In the svent that the Site Coordinstors andfor the alternate Site Coordinators are
unzble to reach consensus on the dispute, then each Site Coordinator and/or the alternate Site
Coordinator shall reduce his or her positon to wiiting within thisty (307 days of the end of the good
faith nepotiations referenced In Parsgraph 38, Those waitten positions shall be lmmediately
exchanped by the Site Coordinators. Following the exchange of written positions, the Parties shall
have an sdditional fourteen {14) days to resolve their dispute. 1f Ohdo EPA concury with the position
of the Performing Defendant, then the work plan, report or other Hem reguired o be submitied
pursuant to this Consent Decree shall be modified as provided for by Ohip EPA. If necessary, either
Party may petition this Court for modification of the Consent Decres to include any reguired
extensions of time or variances of required Work

40,  HOhio EPA does not concur with the position of the Performing Defendant, the Ohio
EPA 8ite Coordinator will notify the Performing Defendant in writing, Upon receipt of soch written
notice, the Parties shall bave fourteen {14) davs to forward a request for resolution of the dispute,
atong with a writien statement of the dispute, to an Ohio EPA, Division of Environmental Response
and Revitalization ("DERR") Manager. The stalement of dispute shell be limited to a concise
presentation of the Parties’ position on the dispute. The DERR Manager, or his/her designee, will
resolve the dispute based upon and cousistent with this Consent Decree; state law, including R.C.
Chapters 3734 and 6111, and the regulations promulgated thers under; the NCP;, and other

appropriate state and federal laws.
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41, I Performing Defendant and Ohio BPA do not agree on a resolution of the dispute
within fourtesn (14) days of the decision repched by the DERE Mansger, either Party may petition
this Court to resolve the dispute under this Consent Decree. 1o this Court proceeding, Performing
Defeadant shall have the burden of demonstrating by a preponderance of the evidence that the
decision by Ohic EPA is unlawiul and/or unreasonable.

47,  The pendency of dispuie resolution set forth in this Section shall not affect the time
peried for completion of the Work 1o be performed under this Consent Decres, except that upon
writien mutual Wmmﬁ of the Parties, any thne may be extended as appropriate under the

 siroumsiances. Elements of Work not affected by the dispate will be sompleted in accordance with
the schedules contained in the RI/FS Work Plan and other deliverables.

43, Within thirty (30) days of resolution of 2 dispute regarding disspproval or insdeguacy
ofa submitial or the need for additional Worlk, Pexforming Defendant sholl incorporate the resolution
antt final determination into the work plan, report, or other item reguired to be submitted vwnder this
Consent Decree and proceed to implement this Consent Decree scoording to the amended work plan,
report, or other item required to be submitted wnder this Congent Deciee.

44.  Inthe event that s disagreement exists about the accuracy of the Saie’s request for
reimbursement of Future Ohio Response Costs, then within sixty (607 days from receipt of the
fvoice for payment of Future Obio Response Costs, a Defendant shall submit to an Ohio EPA,
Division of Environmental Response and Revitalization ("DERE™ Manager a concise written
presentation of the Defendant’s position on the dispute. The DERR Manager, or his/her designee,

will resolve the dispute based upon and consistent with this Consent Decree; state law, including
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R.C, Chapters 3734 and 6111, and the regulations promuigated fhereunder; the NCP; and other
approviiate state and federal laws,

45, If Defendants and Ohio EPA do not sgree on g resolution of the Fowre Oldo
Response Costs dispute within fourteen (14) days of the decision reached by the DERR Mansger,
any Party may file 2 motion in this Court o resolve the dispute under this Consent Decree, In this
Cowrt proceading, Defendants shall have the burden of demonstrating by e preponderance of the
evidence that the decision by Ohio EPA iz unlawful and/or unreasonable.

46.  Within sixty (60) days of resolution of a dispute regarding any inaccurste statement
%ssuéé for yeimbursement of Future Ohio Response Cosis, Ohlo EPA will make any necessary

 porections to the siatement and submit to Defendants 4 corrected statement. Performing Defendsnt
shall pay its 50% share of the corrected amount within thirty (30} days of receipt of the corrected
amount. The United Siates shall pay its 50% share of the comected amount as soon as reasonably
practicable after receipt of the corrected statement,

47, Unless otherwise expressly provided for in thds Consent Decres, the dispute resolution
procedures of this Section shall be the exclusive mechanism fo resolve disputes arising under or with

respect to those matiers set forth in Paragraph 37 of this Consent Decree,

AVIH. ACCESETO INFORMATION

48, Performing Defendant shall provide to Chio EPA, upon request, copies of all non-
nrivileged documents and information within its possession or control or within possession or
contrel of its contractors or agents relating to events or conditions at the Site includiog, but not

limited to manifests, reports, correspondence, or other documents or information related to the Work.
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49, Parforming Defendsnt may sssert 2 claim that documents or other information
subraitted to Ohio EPA pursuant two this Consent Decree wre confidential under the provisions of
Chio Adm. Code 3745-50-30(A) or R.C. 611L08{A). I no such claim of confidentiality
accompanies the docurments or other information when It fs submitted to Ohio EPA, it may be made
gvailable 1o the public without notioe 1o Performing Defondant.

50, Performing Defendant may assert that certain documents or other information are
privileged under the attormey-client or any other privilege recognized by applicable law, I
Performing Defendont asserts that certaln documents or information ere privileged or confidential
under applicable law it shall provide Ohio EP A with the confidentiality being asserted and the basis
for the assertion,

51, Mo claim of confidentiality or privilege, including but not Hmited to, claims made
pursuani to B.C, 374570 theough 3745.73, shall be made with regard to any data gethered pursuant
to this Consent Decree, including but not limiked to, all sampling, analytical, monitoring, or
[aboratory reporis.

52, Performing Defendant shall preserve for the duration of this Consent Diecree and for a
mindmum of ten (10) vears afler iis termination, all documents and other information within its
possession or control, or within the possession or control of its confractors or sgents, which in any
way relete to the Work notwithstanding say document retention policy lo the contrary. Performing
Diefendant may preserve such documents by microfiche, compast dise, or other electronic or

photographic devics. Perfomming Defendant shall notify Obio EPA at least sixty (60) days prior to
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the destruction of these documents or other information; and upon request, shall deliver such

docurnents and other Information tn Chin ERA.

YV, INDEMNITY

53, Performing Defendant agrees to indemnify, save, and hiold harmless, but not defend,
the State from any and all cleims or cavses of sction arising from, or related to, events or conditions
at the Site, except where the claims or cavses of action result frorm négligma reckless or intentionally
tortious conduct by the State ocowrning outside of the State’s exercise of its discretionary functions,
Discretionary funotions of the State include, but ave not limited to, the State’s review, approval, or
disspprovel of Work performed pursuant (o the Consent Decres. The State agrees to provide notice
10 Defendants within thirty (30) days of receipt of any claim that may be the subject of indermity as
provided in this Section, and to cooperste with Performing Defendants in the defense of any such
claim or action against the State. The State shall not be considered a Party to and shall not be held
liable under any contract entered info by Performing Defendant in carrying out the activities purspant
to this Consent Decree.

HIZ.

54, If any event ocours that causes or may cause 4 delay of any Work requirements of this
Consent Decree, Performing Defendant shall notify the Ohio EPA Site Coordinator in writing within
ten {10) calendar days of the event, describing in detail the anticipated length of the delay, the precise
canse or causes of the delay, the measures taken and to be taken to prevent or mindmize the delay and
the timetable by which measures will be implemented. Performing Defendant will adopt all

reasonable measures to avoid or minimize any such delay.
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55, With the provision that the notification in Paragraph 34, above, does not necessarily
terminate or delay any Work requirement in this Congent Decree, in any sction by the State o
enforse any of the provisions of this Consent Decree, Perdorming Deferdant may raise that i is
entitled 1o 2 defense snd that B conduct was caused by reasons entirely beyond il control such 83,
by way of example and not Hmitetion, acts of God, strikes, acty of war, civil distrbances, or
vandaliss, While the State doss not sgree that such a defense exists, it i, howsver, hereby agreed
wpon by Performing Defendant and the State that it is prewature af this Hme o raise and adjudicate
the existence of such  defense and that the appropriate point st which to adindicate the existence of
such » defense is at the thoe thet a procesding to snfores this Consent Deoree, if any, is commenced
by the State. At that thme, Performing Defendant will bear the burden of proving that sny d@_ﬂay was
or will be caused by circumstances entively bevond the contrel of the Performing Defendant.
Linanticipated or increased costs associated with the implementation of any Work reguirement
yexpuired by this Consent Decrse, shall not serve as a basis for an extension of time vnder this
Conzent Decree.  Any extension of a date based on & particular incident doss net mean that
Performing Defendant shall receive an ewiension of a subsequent daie or dates. Performing
Defendant must make an individua! showing of proof for each inoremental step or other reguirement

for which an exfengion is sought.
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]

KK, PAYMENTS AND REDMBURSEMENT OF COSTS BY OTTER
UNIVERSITY

56, Mo later than one hundred tweaty {120 days after the Effective Date of this Consant
Diecres, Performing Defendant shall pay to Oble EPA §36,459.03 in seitlement of its share of all
mrpaid Past Obio Responss Costs inewred by Ohis BPA through Decerber 31, 2000, Payment
shall be pﬁi& in the form of & certlfied check made pavabls to “Treasurer, Stpte of Ohio®™ and
forwarded to Mastha Sexton, or ber successor, Fovirommentad Enforcement Section, 30 East Broad
St., 25™ Floor, Columbus, OH 43215, Performing Defendant shall send 2 copy of the ransmitial
letier and 2 copy of the check fo the Ghio EPA Kilgore Manufacturing Site Coordinator, and the
Agsistant Atorney General representing the State in this case,

57, Performing Defendsnt shall reimburse Ohio EPA for 50% of the Future Ohio
Response Costs, Ohio EPA will submit ao itemdzed staterment of its Future Ohio Response Costs to
Performing Defendant on an annual basis. Performing Defendant shall pay its 50% share of Future
Ohio Response Costs for the previous year within one bundred and twenty (120) days of receipt of
such itemized statement ot the address set forth on the staterment,

58.  Nolater than one hundred twenty (120) days afier the Effective Date of this Consent
Deoree, Performing Defendant shall pay (o the Ohio Attorey General $500.00 in settement of s
share of all umpald Ohio Response Costs incurred by the Oldo Attomey General through the
Effective Date of this Consent Decres, Payment shall be by electronic funds transfer acoording 1o

the payment instructions provided by the Ohio Attorney General’s Office.  Performing Defendant
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shatl send & copy of the transmittal letter to the Assistant Attorney General representing the State in
this case.

539, Pursuam to RUC, 131.0200), interest shal! acorue an all Ohio Response Costs fom the
date that they become past due, at the rate per anwnm required by B.C. 5703.47, until payrment is
remitied. Performing Defendant shall rerit payment for any such interest due to Ohio EPA by #
certified check made pavable o “Treasurer, State of Ohlo,” & the address set forth Ip Paragraph 56
or on the ftemized statement. Payment of interest on pagt due Ohlo Attormey Ceneral’s costs shall be
by electronic funds transfer according to the payrent isstructions provided by the Ohio Attomey

General’s Office,

UNITED STATES

ENTS AND REIMBURSEMENT OF COSTS BY THE

KKI PAYM

64, A5 soon as reasonably practicable after the Effective Date ofthis Consent Diecres, the
United States, on behalf of the United Biates Depariment of Defense, shall pay Performing
Defendant $427,061.38 by elecironic funds transfer pursusnt o instructions to be provided by
Performing Defendant,  This payiment shall be used to fund, in part, performance of the Work
required by this Consent Decree, including but not limited to, the RUFE, Additionally, this payment
satisfies claims for recovery or reimbursement of, or contribution to, Otterbein Responge Costs
previously incurred at the Facility. In the event the paynent required under this Paragraph is not
made within 90 days of the Effective Date, interest on the unpaid belance shall be paid at the rate
established pursuant to Section 107(a) of CERCLA, 42 U.8.C. § 9607(a), with the inferest accrusl

commencing on the ninety-first day after the Effective Date.
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61.  Asswoonss reasonably practicable afier the Bffective Date of ths Consent Decres, the
United States shall pay $36,459.053 in seftlement of its share of ell Past Ohio Response Costs
meurred by Ohjo EPA through December 31, 2616, Payment shall be paid by clectronic funds
ranster according to the payment instructions provided by Ohlo EPA. The United States shall send
a copy of the fransmittal letter o the DERA Fiscal Officer, the Ohio EFA Kilgore Manufacturing
Site Coordingtor, and the Assigtant Attorpey General representing the State in this case,

62.  The United States shall reimburse Ohic EPA for 50% of the Future Ohio Response
Costs. Ohic EPA will sebmit an temized staiement of its Fulure Obio Responge Costs to
Diefendants on an annual basis. The United States shall pay s 50% share of Fubare Ohio Responss
Costs for the previous vear as soon as veasonably practicable after the receipt of such ftemized
sistemerni ai the address set forth on the Hemized statement.

&3, Ag soon as reasonsbly practiceble afier the Effective Date of this Consent Decree, the
United Bizies shall pay to the Chio Attorney General $500.00 in settlement of its share of ail Ohio
ﬁﬁ;@spﬁnsﬁ Costs incurred by the Ohio Attomey General through the Effective Date of this Consent
Desree, Payment shall be paid by electronic fueds transfer according to the payment instructions
provided by the Ohio Attorney General’s Office.  The United States shall send a copy of the
transrnitial letter to the Assistant Attorney General representing the State in this case,

64.  In the event that any payment required to be made by United States under this
Congent Decres is not made within 120 days of the Effective Date or after receipt of an itemized
staternent, interest on the unpaid balance shall be paid at the rate established pursuant to Section

107(a) of CERCLA, 42 U.8.C. § 9607(a), with interest acerual commencing on the ninety-first day
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after the Effective Date or after the receipt date of the llemized statement. The United States shall
remit payment for any such interest due to Obio EPA/and oy the Ohio Attomey General by electronic
funds transfor sccording o the pavmend ipstructions provided by the State.

65, The State and the United States agres that in any judicial proceeding to enforce the
terms of this Consent Decree snd/or (o find the United States in contempt for failure to comply or
delay in complisnce with such tenms, the United States may raise as a defense that such failure or
delay was cansed by circwmstances beyond its control or that such Taihure or delay was caused by the
unavailability of appropristed funds. While the State disagrees that such defenses exdst, the Slate and
the United States agree and stipulaie that i iy prematurs et this thime o radse and adindicate the
existence of such defenses.

XHTE COVEMANTS NOT TO SUE AND BESERVATION OF RIGHTS

66, Inconsidersiion of the actions that will be performed by the Performing Defendant
and the payments to be made by the United States under the terms of this Consent Decres, and excent
as otherwige specifically provided in this Consent Decree, the State covenants not 1o sue or 1o take
administrative sction againgt Otterbein University and the United States pursuant to Section 107(a)
of CERCLA, 42 U.8.C. § 9607z, R.C. Chapters 3734, 3745 and 6111 or other applicable State Laws
inchuding comman law, for the Work required by this Consent Decree and for Past Ohio Responss
Costs and Future Olie Response Costs through the completion of the Work required by this Consent
Dieeres, These covenants are conditioned upon the complete and satisfactory performance by the
Defendants of thelr respective obligations vnder this Consent Diecree, including, but not limited to,

complation of the Work and payment of Ohio’s Response Costs, These covenants extend only o the
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Diefendants end do not sxtend to any other porson.

&7, This Consent Decres shall not be constroed (o Hmit the suthority of the Staie o seek
velief for claims, conditions, or response sctions not addressed by this Consent Decree, including
without limitation injunctive relief, civil penaliies, snd cost recovery, Nothing in this Consent
Decren is intended #s 2 release oy covenant not 1o sue for any olalm or canse of action, administrative
ar judicial, civil or criminal, past or fufare, in law or in squity, which the Siate may have apainst any
person, fivm corporation or other sutity not 2 Parly to this Consent Decree,

&8, MNothing in this Consent Decres shall be constroed to hmil the authority of the State o
undertake sny actlon egsinst any entity, including either or both Defendanis, to eliminate or mitigate
conditions that may present an imminent threat to the public health, welfare or environment and to
seek ocost relmbursement for any such action. Nothing in this Congent Decvee shall be construed to
limit the authority of the State to seek relief for claims for damage o natural resources.

69,  Nothing in this Consent Decres shall relieve Defendants of any obligation to comply
with R.C. 3734 and 6] 1 | inchuding, without Hrmitation, sy regulation, lcense or order issued under
these Chapters, and any other applicable federal, state or local statutes, regulations, or ordinances,
incheding bl not limited to permit repulrements.

70, The State reserves the right 1o seck legal and/or equitable relief to enforce the
requirsments of this Consent Decree, including penalties sgaingt Defendants for noncompliance with
this Consent Decree.

71, The Siate reserves the right o perfonm all or any portion of the Work or take any

other measures it desmns necessary o protect public health and the environment, including recovery
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of all Obio Response Costs, In the event that the requirements of this Consent Diecres sre not wholly
complied with within the time frames required by this Consent Deoree,

4. Upon the payments of Response Costs by the United Stetes as required by this
Consent Decree, the Performing Defendant hereby forever relenses, discharges, and covenants and
agress not assert (by way of the commencement of an action, the loinder of the United States in an
existing action, or in any other fashion) any and all claims, cauges of action, suits or demands of any
kind whatzoever in law or in equity which it may have had, or bereafter have, including, but not
lirnited to, claims under CEROCLA sections 107 and 113, against the United Siates for the (1) Work
required under this Consent Decroe; (2) Obio’s Response Costs; (3) sy past response costs inourred
by Otterbein as alleged in ity Complaint; and (4) any response costs incurred by Otterbein through
completion of the Work required under this Consent Decree. Notwithstanding the foregoing specific
discharge and release, the Performing Defendant reserves the right to seek contribution from the
United States for all response costs the Performing Defondant may incur 2s avesult of auy vemaval or
remedistion actions, other than the Work, that mey subsequently be roquired by the State including
any removal or remediation action response costs incurred by the Performing Defendant associated
with unexploded ordnance al the Site.

73, Byentering into this Consent Decres, Defendants do not waive any defenses that they
may have in any fuhwe sction identified in this Section, nor do Defendants waive any claim or
defenses against any others not 2 Party fo this action. However, in any subseguent administrative or
judicial proceeding initiated by the State for injunciive relief, recovery of response costs, damages, or

other relief relating to the Site, Defendants shall not assert, and may not maintain any defense o
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claim based wpon statute of Bmitations or the principles of weiver, laches, res judicats, collateral
estoppel, issue preclugion, claim splitting or other defenses based upon the contertion that the clalms
brought by the Stale in 5 subseguent action wem.m should have been brought in the Instant action.

T4, TIn any subsequent sdministrative or judicial proceeding inftiated by the Performing
Defendant for injonctive relief, revovery of response onsts, damages, or other welief relating io the
Fasility, the Uniled States shall not assert, snd moay not maintain any defense or claim based upon
statote of Hmitations or the principles of waiver, laches, res judicats, collateral estoppel, issue
preclusion, claim splitting or other defenses based upon the comtention that the claims brought by the
Performing Defendant in 2 subseguent action were or should have been brought in the instant aciion.

75.  The United States specifically reserves its right to assert any claims or actions
regarding the Site brought on behalf of the United States Envivonmental Protection Agency, sny lead
agency onder the NCP, or a nstural resource trusiee,

KA EFFRCT OF SETTLEMENT; CONTRIBUTION PROTECTION

76.  The Parlies apree, and by entering this Consent Decree this Court finds, that this
setflement constitutes a judicially spproved settlement for purposes of Section 113{)(2) of
CERCLA, 42 ULS.C. § 9613(1Y2), and that the Performing Defendant and the United States are
entitled, as of the Effective Date, to protection from actions or claims as provided by CERCLA
Section 113(D(2), 42 U.B.C. § 9613(0)(2), or a5 muy be otherwise provided by law, for matiers
addressed o this Consent Decree. Matters addressed means the Work, Ohio's Response Costs, snd

Otterbein’s Response Costs.

77, Paymenis made and Work performed under this Consent Decree, are not intended to
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extablish a fioal sllocation of vesponsibility for Olio Response Costs or Otterbein’s Response Costs
between or among the Defendants,

AEEY, OTHER CLAIMSE

78, Nothing in this Consent Decree shall constitule or be construed as a release from any
claim, canse of action, or demand In law or equily against any person, fom, pactoership, or
corporation, not subject to this Consent Decree for any lability asing from, or related o, events or
conditions at the Site, and Defendants have not purported to or held themselves out as representing
another person, fivm, partnership, or corporation. Defendants expressly deny that they are the agent
for or those they represent or otherwise have the authority to represent or serve the Inferests of
anovther person, fivm, partvership, or corporation,

79.  Performing Defendant certifies, based on knowledge and belief and subject to the
penalties of the False Clairas Act, 31 US.C. § 3729, ef seq., and other applicable law, that 85 of the
Effective Diate, it has not been reimbursed by any entity or Party for the response costs for which it
will receive reimbursement or payment under this Consent Decree. Performing Defendant shall oot
seek or accept apy refmbursement or payment from any other entity or Party for the portions of
Performing Defendant’s response costs that the United States pays or refmburses to Performing

Defendant pursuant i this Consent Decres.

&0,  This Consent Decree shall terminate upon joint motion of the Parties, and approval of
the Court, following completion of all activities required under this Consent Decree. This Section,

and the Sections of this Consent Decree on Covenants not to Sue sud Reservation of Righis, Mo
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Admission. Deed Notice/Land Use and Convevance of Title, and Access to Information, shall

survive this Termination Provision,

HEVL MODIFICATION

§1. Except as otherwise allowed by law or otherwise specifically permitted by the
Consent Decrse, non-substaniive modifications, for example address changes, of this Consent
Decree shall be by written approvel by the Parties and notice of such modification{(s} to the Court.
Substantive modifications o this Consent Decres shall be by written agreement of the Parties and

shall not take effect unless approved by the Courd.

KXV, MAILING AND DELIVERY OF DOCUMENTS

82, Eucept as provided in Section X1V, Progress Reports and Notice, all docoments
requiring submitial pursuant to this Consent Decree or any plan developed in aceordance with this
Consent Decree shall be sent by certified mail return receipt requested, or equivalent, to:

Olio BPA Central District Office

Division of Environmenial Response and Revitalization
Attn, Kilgore Manufactoring Site Coordinator

P.O. Box 1049

50 West Town Street, Sulte 700

Columbus, OH 43216-1049

All correspondence with the Defendants shall be sent to the following:

Unnited Stztes Departient of Justice
Envircmnental & Natoral Besourcss DHvision
Envirenmentsl Defenge Seotion

United States Department of Justice

P.O. Box 7611

Washington, DC 20044

DI 60-11-6-18349, 80-11-6-19174,
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Rebence YVanguez-Skillings

YViee President for Business Aty
One Otterbein University

1 Bouth Grove Strest

Westerville, OF 430812006
Telephone: (614} 823-1354

KXVIE. COMPLIANCE WITH APPLICABLE LAWS, PERNITS AND APPROVALS

£3. Al sctivitles undertaken by Performing Defendant pursuant to this Congent Decres
shall be undertaken in accordance with the requivernents of all appliceble federal, state and looal
laws, rules, regulations and permits or other legal reguirements, including the Consent Decree,
Performing Defendant shall submit thuely applications and requests for any such permits and
apgrovals, Where such laws appear to conflict with the other requirements of this Consent Decres,
Performing Defendant s orderad and enjoined fo nmediately notify Oldo EPA of the potential
conflict. Performing Defendants is ordered and enjoined to include in all contracts or subcontracts
entered into for Work required under this Consent Decree, provisions stating that such contractors or
subcontractors, inchading their agents and employees, shall perform all activities required by such
contracts or subcontrasts in compliance with this Consent Diecres and all applicable laws and rules,
This Consent Decree is not & permit issued pursuant o any federal, state, or local law or rule.

§4.  Shovld Performing Defendant identify any inconsisiency between or among this
Consent Decree, any applicable federal, state or local laws, rules, regulstions or pennits or other
legal requirements, or any of the guidance documnents, work plans, reports, or other fems reguired to

be submitted to Ohio EPA under this Congent Decree, Performing Defendant shall promptly notify
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Ohic FPA in writing of sach Inconsisiency not later than thivty (30) days afier identifying the
inconsistency and the effect of the inconsistencies upon the Work 1o be performed. Performing
Defendant shall also recommend, along with a supporiable rationale justifving each recommendation,
the requirement Performing Defendsnt believes should be followed. Performing Defendant shail
implement the affected Work as divected by Ulio EFA.

KXIK. APPENDICES AND DOCUMENTS APPROVED PURSUANT TO THIS
COMBENT DECEEE

B5.  The Parties sgree that the eppendices aftached to this Consent Decree and ali
docugnents approved by Ohioc BPA pursuant to the requirements of this Congent Decres are

incorporated by reference imto-and are an enforceable part of this Consent Decree.

- COURT COSTS

6. Performing Drefendant shall pay any court costs in this case.

87.  Inthe event that any Ohio EPA approved deadline contained in the schedule of any
approved submitial is not met, Parforming Defendant is ordered and enjoined to pay stipulated
penalties that shall scerus in the amount of Fifty Dollars (850) per dey for the first seven (7) days of
non-compliance; One Hondred Twenty-Five Dollars ($125) per day for the &th day through the 14th
day of noncompliance; Two Hundred Fifty Dollars (3250) per day for the 1 5th day through the 30th
day of non-compliance; and Five Hundred Dollars (8500) per day, per violation for violations lasting
beyond thirty (30) days and thereafter,

88, Any payment of stipulated penslties acorved under the provisions of Paragraph 86
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shall be made by delivering to Martha Sexton, Paralogal, or her successor, ot the Office of the
Attorney General of Ohde, Bovironmental Bnforcement Section, 20 East Broad Jtreel, 25® Fioor,
Columbus, Ohilo 43215 a certified check(s) for the appropriate amoums(s), within fourtesn (14) days
from the date the default is cured, made payable to *Treasurer, State of Ohio” to be deposited into
the Herardous Waste Cleaneup Account, created pursuant to RO, Section 374,28,

AN, SATISFACTION OF DOUNTSE ONE AN TWO I THE STATE'S

COMPLAINT AND STAY OF LITIGATION FOR COUNTS THREE THROUGH
EIGHT

89,  Upon payment of the costs by the United States as required by this Congent Decres,
Count One — Recovery of Past Response Costs under CERCLA and Count Two — Recovery of
Future RIFS Response Costs under CERCLA, a5 alleged in the State's Complaint, shall be satisfied
and those Counts shall be dismissed with prejudice as to the United States. To the extent that
portions of Cownts Four through Eight seek relief for the investigation of soil, surface waters and
groundwater contamination or the payment of the costs of the State oversesing such investigation af
the Site (“investigation relieffcosts™), those portions of Counts Four through Eight seeking
investigation relieffoosts shall be satisfied and dismissed with prejudice as to the United States upon
payment of the costs by the United States. Upon completion of the Work and payment of the costs
by Performing Defendant required by this Consent Decree, Count One — Recovery of Fast Response
Costs under CERCLA, and Count Two — Recovery of Future RUFE Response Costs under CERCLA,
a3 alleged in the State’s Complaint, shall be satisfled and those Counts shall be dismissed with
prejudice as to the Performing Defendant. To the extent that portions of Cownts Four through Eight

seek relief for investigation relieffcosts, those portions of Counts Four through Bight seeking

38



Case: 2:08-cv-00709-GCS-EPD Doc #: 46 Filed: 04/30/12 Page: 38 of 42 PAGEID #: 381

investigation reliefoosts shall be setislied and dismissed with prejudice as to Performing Defendant
upon sompletion of the Work and peyment of the costs by Performing Defendant,

80.  The Parties agree that all further proceedings regarding the portions of Counts Fous
through Fight, not dismissed under paragraph 8% and Courst Three, Including but not limited o
proapounding discovery, shail be stayed pendiog further crder of this Court. The Parties rozerve the

right to maove the Court to 1 such stay.

I, DISMISSAL OF OTTERBEIN UNIVESITY'S COMPL

91, Upon the payment of the costs required by paragraph 60 of this Consent Decree, all
clairs asserted by Otterbein University in its Complaint in Civil Action 08 ov 709 (8.0, Ohio) shall
be dismissed. As provided in Parsgraph 72, Ofterbein University sxpressly reserves, and this
Consent Deores is without prejudics to, any future claims and actions for contribution from the
United States for response costs the Performing Defendant may incor as 2 result of any removal or
remediation actions, other than the Work, that may subseguently be reguired by the State, and any
response costs incurred by the Performing Defendant associaied with unexploded ordnance at the
Hite,

XENIV, NEGOTIATION OF FINAL CONSENT DECREE

92.  Upon termination of this RIFS Consent Decree, the Parties agree to meet and confer
concerning the aepotintion of a final consent decres that may include, but not necessarily be Hmited
to, the resolution of the United States' Hability to Performing Defendant, 2 permanent injunction
implernenting the Remedial Design and Remedial Action ("RIVRA™) for the selecied remedy, the

payment of Chio Response Costs not relmbursed as required by this Consent Decres, a covenant not
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o sue for Defendants, s fned resolution of Defendants® lakility to the State of Ohio for the claims

atleged in the Compizaint, and o final reservation of righis for the State.

TERINTO THE CONSENT DECRER

&,

XXXV, AUTHORITY TO

93, Each signatory for 2 Party represents and warrants that hefshe has been duly
suthorized to sige this docwment and 5o bind the Party to sl tonms and conditions thersof. This
Consent Decree may be executed in counterparts, zach of which shall be deemed an original, but

ali of which taken together shal] constitute one and the same instrument.

Ugon consideration of the foregoing, the Court finds that this Consent Decree is fair, reasonable, and

consistent with applicable law.

IT IS SO ORDERED this > 5 day of _ |, 2012,

JUDGE GEORGE C. SMIT

Q@%QM

UNITED'STATES DISTRICT COURT

4

UTHERN DISTRICT OF OBIO
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