IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

UNITED STATES OF AMERICA,
Plaintiff,

CIVIL ACTION NO.

V.

ORMET PRIMARY ALUMINUM
CORPORATION,

Dafendant.

L e e

CONSENT DECREE

1. EBACKGROUND

A. The United States of America {("United States”), on béhalf
of the Adpinistrator of the United States Environmental Protection
Agency {(¥EPAY), filed a ca@plaint in this matter pursuant to
Sections 108 and 107 of tﬁa Comprehensive Environmental Response,
Compensation, and Liability Act (PCERCLA"}, 42 U.S.C. §§ 9608,
9607,

3. The United States in its complaint seeks, inter alia:
(1) reimbursement of costs incurred by EPA and the Depariment of
Juetice for response actions a% the Ormet Corporation Superfund
gite in Hannibal, Ohlo, together with accrued interest; and {2}
performance of studies and rasponse work by the Defendants at the
Site consistent with the National Contingency Flan, 40 C.F.R. Part
300 {as amended) ({(¥HCP®). _

. Tn accordance with the NCP and Section 121(f) {1) (F) of

CERCLA, 42 U.5.C. § 9621(f) (1) (¥}, EPA notified the State of Ohio
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{the fState”) on February 14, 1995 of negotiations with potentially
raspcﬁéible parties regarding the implementation of the remedial
design and remedial action for the Site, and EPA has provided the
State with an opportunity to participate in such negotiations and
be a party to this Consent Decree.

D. In accovdance with Section 122{(3) (1) of CERCLA, 42 U.S8.C.
§ 9622 {j)y{1), EPA notified the United States Fish and Wildlife
Service and the Ohioc Environmental Protection Agency on March 24,
1994 of negotiations with potentially responsible parties regarding
the relsase of hazardous substances that may have resulted in
injury te the natural resources under Federal trusteeship and
encouraged the trustees to participate in the negotiation of thiétk
Cénsanﬁ Decreae.

E. The Defendant that has entered into this Consent Decree
("Settling Defendant®) does not admit any liability to the
Plaintiff arising out of the transactions or @écurren&@s alleged in
the compliaint.

| ¥, Pursuant to Section 105 of CERCLA, 42 U.S5.C. § 92605, EPA
placed the Site on the Wational Priovities List, set Torth at 40
C.F.R. Part 300, aAppendix B, by publication in the Faderal R&giﬁt@f
on September 28, 198%, 50 Faed. Req. 37950, et seg.;

G. In response to a release or a substantial threat of a
release of hazardous substances at or from the Site, the Setiling
Defendant commenced in February 1988, & Remedial Investigation and
Feasibility study ("RI/FEY) for the Site pursuant to 40 C.F.R.

§ 300.430;
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H. The Settling Defendant completed a Remedial Investigatioﬁ
(TRIM) Ra?ért in December 1992 and the Settling Defendant completed
a Feasibility Study ("FS¥) Report in December 1933;

7. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA
published notice of the completion of the FS and of the proposed
plan for remedial action on April 11, 15%4, in a major local
newspaper of genaral circulation. EPA provided an m@gorinﬁity for
Qrittgn and oral commants fxém the public on thevyroynsad plan for
remadial action. & copy of the transcript of the public meeting is
available to the public as part of the administrative record upon
which the Regional Administrator based the selection of the
response action.

J. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Record of Decision
{"ROD"), executed on September 12, 1994, on which the State had a
:eascnable bﬁportn&ity rn review and comment. The ROD includes
EPA‘s explanation for any significant differences between the final
plén and the propossd plan as well as a respmnsivemasﬁ summary Lo
the public commentsz. HNotice of the final plan was published in
ancordance with Section 117(b} of CERCLA.

¥. Based on the information presently available to EPA, EFA
pelieves that the Work as defined below will be properly and
promptly conducted by the Settling Defendant if conductad in
accordance with the requirements of this Consent Decrees and its

appendices.
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L. BSolely for the purposes of Section 113(3j) of CERCLA, the
Remediél Action selected by the ROD and the Work to be parformed by
the Settling Defendant shall constitute a response action taken or
ordered by the President.

M. The Partiss recognize, and the Court by entering this
Consent Decree finds, that this Consent Decres has been negobtiated
by the Parties in good faith and implementation of this Consent
Decres will expsdite the cleanup of the Site and will avmiﬁ
prolonged and complicated litigation between the Parties, and that
this Consent Decree is falr, reasonable, and in the public
interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and ﬁaﬁx@ed;(”

I1I. JURISDICTION |

1. This Court has jurisdiction over the subject matter of
this action pursuant to 28 U.S5.C. §§ 13331 and 1345, and 42 ﬁgseca
§& 9606, 9607, and 9613{(b). Thiﬁ_ﬁmurt also bas perscnal
jurisdiction over the Settling Defendant. Solely for the purposes
Qf +his Consent Decree and the underlving complaint, Settling
pefendant waives all objectionz and defenses that it may have to
jurisdiction of the Court or to venue in this District. Setiling
Defendant shall not challenge the terwms of this Consent Decrese oY

this Court’s Jjurisdiction to enter and enforce this Consent Dacres.

BOUND
4 This Consent Decree applies to and is binding upon tha
United States and upon S@ttling pefandant and its heirs, suCcCessors

and assigns. Except as otherwise provided herein, any change in
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ownership or corporate status of Settling Defendant including, but
not limited to, any transfer of assets or real or personal property
shall in no way alter such Settling Defendant’s responsibilities
under this Consent Decree,

3. Settling Defendant shall provide a copy of this Consent
Decras to each contractor hired to perform the Work (as dafined
balow) reqﬁireﬂ by this Consent Dsores and o each parson
representing any Settling Defendant with respect to the Site or the
work and shall condition all contracts entered inte hereunder upon
verformance of the Work in conformity with the terms of this
Consent Decree. Settling Defendant or its contractors shall
provide written notice of the Consent Decree to all Subcsmtraﬁtsxé
hired to perform any portion of the Work reguired by this Consant
Decree. Settling Defendant ghai} nonetheless be responsible for
snsuring that its contractérs and subcontractors perforam the Work
contemplated herein in accordance with this Consent Decres. With
regard to the activities undertaken pursuant to this Consent
meﬁrae, sach contractor and subgontractor shall be desmed to be in
& cmmtractual-relaﬁi@nﬁhi@ with the Settling Defendant within th=
méaninq of Sectiecn 107(b) (3) of CERCLA, 42 U.S.C. § 9607(b){3).

IV. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used in
this Consen: Decree which are @@fiﬁ@d in CERCLA or in regulations
promulgated under CERCLA shall have the meaning assigned te them in

CERCLA or in such regulations. Whenever terms listed balow are
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used in this Consent Decree oOr in the appendices attached hereto
and iﬁcarperated hereunder, the following definitions shall apply:

HOERCLAY shall mean the Comprah&nﬁive Environmental Response,
Compensation, and Liability Actlcf 1980, as amended, 42 U.S.C.

§§ 9601 gt seq.

"eonsent Decree” shall mean this Decree and all appendices
attached hereto {(listed in Section XXX). In ths evént of conflict
between this Decree and any appendiwx, this Decrse shall control.

"Day” shall mean a calendar day unless expressly stated Lo be
a working day. *"Working day® shall mean a day othey than &
Saturday, Sunday, or Federal holiday. In computing any pericd of
time under this Consent Decres, where the last day would falil mm-%M
saturday, Sunday, or Federal holiday, the period shall run until
the close of business of the next working day.

#EPA" shall mean the United States Environmental Protection
Agency and any successor departments or agencies of the United
States.

| WOFPA® shall mean the Ohio Environmental Protection Agency and
any successor daparbtnents oy agencies of the Stats.

wFuture Responss Costs” shall mean all costs, including, but
not limited to, direct and indirsct costs, that the imited Stabtes
inéurﬁ in reviewing or developing plans, reporits and othey itens
pursuant to this Consent Decres, verifying the Work, or otherwisse
inplementing, overseeliny, or enforeing this Consent Decree,
inciuding, but net limited to, payroll costs, contractor costs,

travel costs, laboratory costs, the costs incurrsd pursuant Lo
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Sections V;I, VIIY, ¥ {including, but not limited to, attorneys
feas and ﬁh@ amount of -just compensation), XVI, and Paragraph 83 of
Section XXII. Future Hesponse Costs shall also include all costs,
including direct and indirect costs, paid by the United States in
connection with the Zite between December 31, 1994 and the
effactive date of this Consent Decrae,

"National Contingency Plan™ or "NCP" shall mean the National
0il and Hazardous Substances Pollution Contingency Plan promulgatsd
pursuant to Secticn 105 of CERCLA, 42 U.8.C. § 9605, codified at 40
¢ F.R. Part 300, including, but not limited to, any amendments
ﬁheretom

“Operation and Maintenance® or "0 & M" shall mean all
activities reguired to maintain the effectiveness of the Remedial
Action as reguired under the Operation and Maintenance Plan
approved or developed by E%ﬁ pursuant to this Consent Decrse and
the Statement of Work (S0H) .

"Paragraph® shall mean a portion of this Conseanit Decres
identified by an arabic numeral or an upper case letter.

"pParties® shall mean the United étaﬁﬁﬁ and the Settling
Defendant.

“"past Response Costs® shall mean 211 costs, including, but not
limited te, direct and indirect c@&ﬁs,anﬁ interest, that the United
states incurred and pald with regard to the site prior to Decembsay

31, 1994.
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"Performance Standards” shall mean those cleanup standards,
5tandafd5'of control, and other substantive requirements, criteria
or limitations set forth in the ROD or Section II of the SOW.

nplaintiff' shall mean the United States.

BRERAY shall mean the Solid Waste Disposal Act, as amended, 42
11.5.C. §% 6901 gt seg. (also known as the Resource Conservation and
Recovery Act).

“Record of Declision® or "ROD" shall mean the EPA Record of
Decision relating tm'the site signed on September 12, 1594, by the
Regional Administrator, EFA Region V, and all attachments therelto.

”Rem&dial Aotion® shall mean those activitles, except for
Operation and Maintenana&; to be undertaken by the Sett%ing
pefendant to implement the final plans and specifications submitted
by the Settling Defendant pursuant to the Remedial Design Work Plan
and approved by EPA.

“Remedial Design®™ shall mean those activitiss to bs underiaien
by the Settling Defendant to devalop the final plans and
s@ecificatimns for the Ressdial Action pursuant to the Remedial
Design Work Plan.

vRamedial Design Work Plan¥ shall mean the docunent subnitted
by the Settling Defendant pursuant to Paragraph 1l.a of this
Consent Deorae &nﬁldaﬁmribeﬁ more fully in Paragraph 11.n.

esction® shall mean & portion of this Consent Davres
identified by a roman nuneral. |

"Settling Defendant® shall mean Ormet Primary Aluminum

Corporation.
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"Site" shall mean the Superfund site portions of the Ormet
Primary.ﬁlﬁminum Corporation property encompassing a stretch of
land approximately 2.5 miles long and up td 0.5 miles wide, located
along the west bank of the Chio River, approximately 35 miles south
of Wneeling, West Virginia, about 3 miles upriver from Hannibal in
Monros County, Ohioc and specifically described and mappad in
Appendix <.~

"otate” shall mean the State of Ohio.

¥Statement of Work® br Henw® ehall mean the statement of work
for implementation of the Remedial Design, Remedial Action, and
Operation and Qaintenanga at the $ite, as set forth in Appendix B
to this Consent Decres and any modifications made in accordance }
with this Consent Decree.

#Supervising Contractor® shall mean the principal contractor
ratainaed by the Settling pefendant to supervise and direct the
implementation of the Work under this Consent Decrea.

"Onited States® shall mean the United States of Amevrica.

Waste Material™ shall maan {1) any *hazardous substance®
under Ssction 101{14) of CERCLA, 42 U.8.C. 5 a601{14): {(2) any
pollutant or contaninant ﬁnﬁﬁr saction 101(33), 42 U.8.C.
| & 9601{33); (3) any "solld waste” under Section 1004(27) of BCRA,
47 U.8.0. & 59@3{2?§; and (4} any "hazardous waste®” under ORC
3734.01{J) .

’ "WorkY shall mean all aciivitias Settling Defendant is

recuired to perform under this Consent Decree, excepht those

reguired by Section XEVI {Retention of Records).
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V. GENERAL PROVISIONS

5. Obdjectives of the Parties

The objectives of the Parties in entering into this Consent
Decres are to protect public health or welfare or the enviromment
at the Site by the design and implementation of response actions at
the Site by the Settling Defendant and to reimburse response costs
of the Plaintiff.

&, Commitments by Settiing Defendant

a. Settling Defendant shall finance and perform the Work
in accordance with this Conzgent Decree and all plans, standards,
specifications, and schedules set forth in or developed and )
approved by EPA pursuant to this Consent Decres. Settling
Defendant shall also reimburss the United States for Past Response

Costs and Futurs Response Costs as provided in this Consent Decree.

7. Compliance ¥ith Applicable Law

ALl activities undertaken by Settling Defendant pursuant to
rhis Consent Decree shall be performed in accordance with the
regquirements of all applicable federal and state laws and
regulations., Settling E@fﬁﬂd&ﬁt must alsc comply with all
appiicable or relevant and appr@@xiate reguirenents of all Federal
and state environmental laws as seb forth in the ROD and the S0W.
The activitiss conductsd pursuant to this Consent Decree, 1f

approved by EPA, shall be consideared to be consistent with the NIP.



11
8. Permits
a. As provided in Sesction 121(e) of CERCLA and §300.5

of the NCP, no pernit szhall be reguired for any portisn of the Work
conducted entirely on-site. Where any portion of the Work requires
a federal or state permit or approval, Settling Defendant shall
submit timely and complets applications and take all other actions
necessary to obtain all such permits or approvals.

. The Settling Defendant may seek relief under the
provisions of Section XIX (Force Majsure) of this Consent Decres
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit required for
the Work. o

| o, Thisz Consent Decree is not, and shall not be
- construed to be, a permlit issued pursuant to any federal or state
statute or regulation.

9. MNotics of Obligations to Suscessors—in~Title

2. Within 15 davs after the entry of this Consent
Decree, the Setiling Defendant shall vecord a cartified copy of
this Conssant Degreae with the Recorder’s Office or Registyy of Deads
or other appropriate efflice, Monroe County, State of onis.
Thereafter, each deed, title, or other instrument conveving an
interest in the property included in the Site shall contain a
notice stating that portions of the @rmpﬁrty are subject to this
consent Decree and shall reference the recorded location of the
Consent Decree and any rvestrictions applicable to the property

under this Consent Decree.
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b. The obligations of Settling Defendant with respect to
the provislon of access under Section X (Access) an& the
implemsntation of institutional controls under Appendix D shall bs
binding upon Settling Defendant and any and all persons who
subsequently acguire any such interest or portion thereof
(hereinafter YSuccessors~in-Title®). Within 15 days after the
entry of this Consent Decree, Settling Defendant shall record at
+he Recorder’s Office or Registry of Deeds or other appropriate
cffice where iand ownership and transfer records are maintained for
the property a notice of chligation to provide access under Ssoilon
¥ {Bccess) and related covenants. Each subsequent instrument
conveying an intersst to any such property included iﬁ the Site
sﬁall raference the recorded location of such notice and covenanis
applicable to the propsriy.

c. Settling D@féndaﬁt and any Successor-in=-Title shall,
at lsast 30 days prior to the convayance of an? such interest, give
written netice of this Consent Decrae to the grantee and written
notice to EPA and the State of the proposed conveyance, including
the name and address of the grantee, and the date on which notice
of the Consent Decree was given to the grantse. Except as
otherwise provided herein, in the event of any such conveyance, the
Sattling Defendant’s obligations under this Consent Decrae,
including its obligations to provide or sscure Access pursuant To
Section ¥, shall continue te be met by the Bertling Defendant. In
additimn; if the United States apprnves, the gﬁantea way perfornm

some or all of the Work under this Consent Decree. The convayance
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of an ;nterast in piaperty that includes, or is a portion of, the
Site shéll not release or otherwise affect the liability of the
gettling Defendant to comply with the Consent Decres unless the
Successor in Title: 1) agrees to assume the cbhligationz under this
Consent Deorse; Ej_obtainﬁ the approval of @h& Unitad States for a
modification to the Consent Decres substltubing the éuﬁceﬁsmr in
mitle for the Defendant; and 1) submils té the jurisdiction of this
Court and tha:C@urﬁ approves a modification to the Consent Decrae
substituting the Successor in Title for the Defendant for purposes
of thiz Consent Decree.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFEMDANT

i

10. Seiection of Supervising Contractor.

a. All aspects of the Work to bes performed by Settlimg
Defendant pursuant to Sections VI {Performance of the Work by
Settling Defendant), VII (Additlonal Respense Actions), VIIZ
(Remedy Review), and IX (Quality Assurance, Sampiiﬂg and Data
analysis) of this Consent Decres ghall be undar the direction and
su?ervisian of the Supervising Contractor, thas %aiéﬂtiﬁﬁ.ﬁf which
shall be sub%act to disapproval by EPA. Within 10 days after the
ledging of this Consent Decres, Sebtbtling Defendant shall notify EPA
in writing of the name, title, and ¢ualifications of any contractor
proposed to be the Supervising contractor. EPA will issue a notice
of disapproval or an authorization to proceed. If at any time
theraaftar; Sattling Defendant proposes to change a sSupervising
contractor, Settling Defendant shall give such notice to EPA and

must obtain an authorization to procesd from EPA before the new
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Superv%;ing Contractor performs, directs, or supervises any Work
under this Consent Decree.

., If EPA disapproves a propused Supervising Cantfactérﬂ
EPA will notify Settling Defendant in writing. Settling Defsndant
shall submit to EPA a list of contractoers, including the
gqualifications of each contractor, that would be acceptable to them
within 30 davs of receipt of EPA’s disapproval of the contracitor
praviously pfmpwsedm ¥pa will provide written notice of the names
of any contractor(s) that it disapproves and an authorization to
proceed with rvespect to any of the other contractors. Settling
pefendant may select any contractor from that 1ist that iz not
isapproved and shall notify EPA of the name of the contractor
selected within 21 days of EPA’s authorization to procesd.

o, If FPa fails to provide written notice of its
authorization to proceed 6& disapproval as provided in this
Paragraph and this failure pravents the Setbling Defendant from
meeting one or more d@adlimeglin 2 plan approved by the EPA
pursuant to this Consent Decresa, Settling Defendant nay seek relied

under the provisions of Sectlion XIX (Force Majeure) heraol,

. wiﬁhin sixty (80) days after EPA‘s issuance of an
authorization to procsed pursuant to Paragraph 10, Settling
Defasndant shall submit to EPA and the State a work plan for the
design of the Remedial Action at the Site {("Remedial Dasign Work
Plan®). The Remedizml Design Work Plan shall gf&vide for desimm of

the remedy set forth in the RCD in accordance with the S0W and,
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upon its approval by EPA, shall be incorporated into and become
enfaraeéble undar this Consent Decree. Within sixty (60) days
after EPA’s issuance of an anthorization to proceed, the Settling
pefendant shall submit to EPA and the State a Health and Safety
Plan for field design activities which conforms to the applicable
Occupational Safety and Health Administration and EPA requirements
ingluding, but not limited to, 2% C.F.R. § 1910.3120.

b, The Remedial Design Work Plan shall include plans and
schedules for inmplementation of all remedial design and pre-design
T tasks identified in the S0W and in accordance with the schedule
contained in Section ¥V of the 80W, including, but not limited £0:
(1) pre—design studies, as set forth in Section II{3} of the SOW;_ )
{2} a prmwdaﬁiﬁn gampling and analysis plan ("SaP") {(inciuding a
pre-design Quall ty Assurance Projech Plan {pre-design QAPP))Y;

{3} pians anﬂ schedules for dﬁiﬁm@atmwn pf the extent of PCB |
ccntamlmatlmm in soils located batw&aﬂ the C@nstxuctlam Material
Scrap Dump {CMSDY and the 004 outfall, and delineation of ¥CH
contamination in the backwater area sediments, as sat fmxt& in
section IX{3){A) of the B0W; (4]} plan= for estimatiéﬂ of the
contaninant mass-in-place for the groundwater contaninant plume, as
set Forth in Bection IX{3){C) of the 50W; (35) plans and schadules
for implementing a treatability study for the CHMSD seeps and for
the Former Spent Polliner Stmrage Area {?SPSA} soils.

¢, Upon approval of the Remedial Design Work Plan by
Epa, after & reasonable opportunity for review and comment by the

State, and submittal of the Health and Safety Plan for all fisld
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activiﬁies to EPA and the State, Settling Defendant shall implement
the Remedial Design Work Plan. The Settling Defendant shall submit
to EPA and the State all plans, submittals and other deliverables
regquired under the approved Remedial Design Work Plan in accordancs
with the approved schedule for review and approval pursuant to
gection ¥IT (EPA Approval of Plans and Other Submissions). Unless
otherwise directed by EPA, Setiling Defendant shall ﬁat c@mménéé
further Remedial Design activities at the Site prior to approval of
the Remedial Design WQrk.Planq
4. The preliminary design submittal shall include, at a

minimun, the following: {1) design assumptions and pavametsrs; (2)
results of treatability studies for the CHSD seeps and FSPSA sgiigz
{3) results of additional fisld sampling and pre-design work, set
forth in Saction IX(3) of the S0W; (4) Proposed cleanup
verification methods, inciuﬁimg conpliance with Performance
gtandards including Applicable or Relevant and Appropriate
quuiremenﬁa {ARARs); {5) projsct delivery strategy; {6}
preliminary plans, dravings and skeatches; (7) reguirsd
specifications in outline form; (8} Proposed siting locations of
nrocesses, and construction activity; (%) ewxpected long tern
monitoring and operation requirements; {10) real estate sasemant
and permit reguirements; and {11} a preliminary construction
scheduls.
| e. The intermediste design submittal shall be a
continuation and expansion of the praliminary design. Aany value

engineering proposals must be identified and evaluated during this
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review,: The intermediate design submittal shall include, at a
minimum: ‘{1} a Draft Performance Standard Verificiation Plan; (2}
a braft Construction Quality Assurance Project Plan (CQAPP}; (3)
the Draft QAPP, Draft Health and Safety Plan (including Contingency
Plan), and Draft Fileld Sampling Plan (directed at measuring
progress towards meeting Performance Standards). The CQAPP, which
shall detail the approach to guality assurance during construction
activitiss at the sita? shall specify a guality assurance official
("0A Official™), independent of the Remedial Action Contractor, to
conduct a quality assurance program during the construction phase
of the project.

£, The pre-final/final design submittal shall inaludei:
at a minimum, the following: {1} Draft Operation and Maintan&ﬁa&r
Plan {O&M Plan); (2) Final Construction guality Assurance Project
Plan (CQAPP); (2) Final Field Sampling Plan; (4) Final QAPP; (5)
Final Health and Safety Plan (including Contingency Plan}; (8) a
capital and Operation and Malntenance Cost Estimate; {7) Final
performance Standard Verification Plan; and (8) the Final Project
Scnedule for the construction and implementation of the Remedial
Action..

3\»23

The Sebtling Defendant shall implement the Renedial
action as detailed in the approved Final Design. The following
activitiss shall be complated in implementing the ﬁem&dial Action:
{13 pra-construction Inspection and Meeting; {2) Pre-¥Final

Inspection; (33 Final Tnspection; (4) Construction Completion
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Report; and {5) Remedial Action Completion Report. Activities
performed in implementation of the ?em@dial Action shall be
conductad in accordance with the schedule in Section ¥V of the SOW.
The Settling Defendant shall prepare the Construction Compieticé
and Completion of Remedial Action Reports in accordance with
Section XV (ﬂmmp&etiaﬁ of Work) of this Consent Decree.

13. &. The Work performed by the Settling Defendant pursuant
to this Consent Decree ghall include the obligation to achieve the

Performance Standards.

b. Technical Iwpracticabilitv Waiver for CHSD Closure

Reguirenents.

i. Settling Defendant may petition EPA to waive ]
compliance with the CMSD closure regquirements contained in the ROD
selely for that portion of the CMSD that is adjacent to the th§
River. Settling Dafendaﬁ% mush dameﬁatrat@,fpugsuant to Bection
121(3) (4} of CERCLA, 42 U.B.C. § 8521 {d) (4}, that achisvement of
the closure reguirements for that portion of the CMSD is
technically impracticable from an engineering parspective and that
Settling Defendani’s proposed alternative will achieve a standaxd
of performance equivalent te that of the CMSD cover requirenents In
the ROD. Settling Defendant’s petiiion shall imcluﬁ&z {a) an
iﬁantifiaatimﬁ of sach closure reguirement for which s waiver 1s
sought: (b) a detailed justification setting forth the technical
basis for the claim that it is rachnically impracticable from an
engineering perspective o achisve esach such closure reguirement;

(é§ a propossad alternative performance standard which will achiave
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a standard of performance equivalent to that of the CHMSD
requiremeﬁts in the RoOD; and {d) a demonstration that the Work
and/or any alternative cleanup standards at the Site, together with
any additional response actions taken or proposad toc be taken by
Settling Defendant in the petition, will attain a degree of control
of further releases which will assure protection of human health
and the environment. Setitling Defendant shall also submit a copy
of their petitimﬂ and supporting information to Ohio EPA for raview
and comment.

ii. Datermimatién, Basad on its review of the
petition and the supporting documentation submitted by $att1in§
Defendant purﬁuént to Subparagraph 13.b.i. above and othex relevaﬁtﬁ
information, and after notice and an opportunity for the State Lo
review and comment on any prapasé@ waiver undey this Pavagraph, EPA
shall determine whaither tmfwaiVﬂ compliance with any of the closurs
regquirements contained in the ROD and shall identify the closure
alternative and/or any other response actions that shall be
&stablishe&a the determination shall be made in accordance with
all applicable laws and rsgulations in @ffac? at the time of the
patition, Any a&term&tiv& elosure regquirement and/or any
additional responss actlons sslected by EPA vursuant to this
Paragraph shall mest the reguirements of CERCLA and thes NCP,
including pratectién of husman health and the envivemment. If EPA
grants any petition pursuant to this Paragraph, the 30W shall be
modified in accordance with Section XXXIT of this Consent Decreae o

include any alternative closurs reguirement sstablished.
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iii. Review. Settling Defendant may challengs

FPA’s determination under Subparagraph 13.b.ii. above in accordance
with the Disputs Resolution provisions in Paragraphs 62 -~ 67 of
this Consent Deéreae EPA‘s determination shall be treated as ons
regarding the selection and adeguacy of a response action within
the meaning of Section 113(3) of CERCLA, 42 U.5.C. § 9613 (7).

¢. Periodic Review. Any technical impracticability
wvaiver granted pursuant to this Paragraph shall be subiect to the
provisions of Section VIII of this Consent Decres (Remedy Rewvieaw)
and Section 121{c) of CERCLA, 42 U.5.C., § 9621{a}m

d. 8Btats gnvmlvem@ﬁ Nothing in this ?aragraph %hmll
affect the State’s rights under Section 121{f) of CERCLA, 42 U.S5.
§ 9621(f).

14, Settling Defendant acknowledges and agrees That nothing
in this Consant Decreas, tﬁa SOW, or the Remedial Design Wark Plan
constitutes a warranty or representation of any kind by Plaintiff
that compliance with the WOrK rﬁquixamaﬁts set fﬁftﬁ in the SOW and
thé Work Plane will achieve the Performance Standards. Settling
nefandant’s compllance with the work veguirements shall not
foreclose Plaintiff from seeking compliance with all terms and
conditions of this Consgent ﬁ&ﬁr@e,‘inﬁluding, put nobt limited To,
the applicabls Performance Srandards.

15. Settling Defendant shall, prior to any off-8ite shipment
of Wasta Material from the Site to an cut-of-state waste panagemant
facility, Qrov1ﬁa written notification to the apprgprlama shatsa

environmental official in the roceiving facility’s state and ©o the
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EPA Project Coordinator of such shipment of Waste Material.

However, this notification recuirement shall not apply to any off-
Site shipments when the total volume of all such shipments will not
excesd 10 cubilc yards.

a. The Settling Defendant shall includs in the writtan
notificetion the following informatlon, where available: (1) the
name and location of the facility to which the Waste Materials are
to be shipped; (2) the type and quantity of the Waste Haterial to
be shipped; (3) the expected schedule for the shipment of the Waste
Material; and (4) the method of transportation. The Settling
Defendant shall notifv the state in which the plannad receiving
.faaility is located of major changss in the shipment plan, such a%
a éeciﬁiﬂn to ship the Waste Material to another facllity within
the same state, or to & fasility in another state.

b, The iﬁ@ﬁtityféf the receiving facility and state will
he determined by the Seitling Defendant f@li@wihg the award of tha
contract for Remedial Action construction. The Sstitling Defendant
shall provide the information required by Paragraph 13.a a5 scon as
practicable after #he award of the contract and before the Wasts
Material ig actually shipped.

Vit

ADDITIONRY, RESPONSE ACTIONS

16. TIn the eavent that EPA or the Settling Defendant

proposes that additional response
rerfornance Standards or Lo carry

ROD, written notification of such

pe provided to the Projsct conrdinator for the other party.

actions are necassary to meeb the
out the remedy selected in the
additional response actions shall

EPA
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shall,xeview any proposal by the Settling Defendant to determine
whether any additional response action ls necessary. After an
opportunity for review and comment by thé State on any proposal,
EPA shall determine what additional responsse action is necessary
and appropriate. If reguived by Sections 113(k} (2}, or 117 of
CERCLA, the Settling Defendant and the public will be provided with
an opportunity te comment on any additional response actions
proposed and an opportunity Lo submit written comments for ths
record during the public Q@ﬁmamt period. Wotice of the ssalection
shzll be served on the Settling Defendant and the State.

17. Within thirty (30) days of receipt of notice from EPA
that additional response actions are necessary, Settling maf@ndaégy
shail submit to EPA and the State for EPA approval, after |
reasenable opportunity for raview and comment by the State, a work
plan for the additional xéspmnﬁﬁ actions. The plan shall conform
to the applicable reguirsments of Paragraphs 1i and 1z. Upon |
approval of the plan pursmaﬁt to Section XII (EP& Approval of Plans
and chér'Submissi@nggg Settling Defendant shall implement th@ plan
for aﬁditimnél response actions in accordance with the schedules
contained tharsain.

18. Settling Defendant may invoks the procaduras sat forth in
Section XX (Disputs Resclution) o dispute FPA'w deternination that
additional rasponse actions ars necessary to mest the Pevformance
Standards or to carry oub the remedy sslsctad in the ROD. Such a
digspute shall e rasolved pursuant to ?&ra@raphs 62-67 of this

Consent Decres.
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ViTI. REMEDY REVIEW

19. a. Periodic Review. Settling Defendant shall conduct any

studies and investigations as reguested by EPA, in order to permit
FPA to conduct reviews of whether the Remedial Action is protective
of human health and the envirﬂnmant at least every five ysars as
required by Section 121(c) of CERCLA and any applicable
regulations. Copies of the studles and any ra?artsy proposals,
documants or items regquired by EPA shall be submitited by the
Setitling Defendant to EPA for approval under Section XII and to ths
State for review and cﬁﬁmamt,

., Fpa Selection of Further Reapongs Actions. I£ EPA

=

determines, at any time, that the Remedial Action is not pretecti&&
of human health and the enviromment, EPA may select further
response actions for ﬁhﬁ)Sit& in agcordance with the requirements
of CERCLAE and the NCP.

95, Ovportunity to Comment. The Settling Defendant and, iF

required by Sections 113 (k) {2} or 117 of CERCLA, the public, will
pe provided with an opportunity to comment on any further response
actions proposed by EPA as a result of the review conducted
pursuant to Section 121(c) of CERCIA and to submit written comments
for the record during the comment peried.

2%, Sattliﬁg Defendant agrass is admit liability in the svent
that the United States institutes an action for further reliaf
based on the reservations set forth in Paragraphs 79, 80 or 8z of
the Covenant HNot To Sue.

T¥., OUALITY ASSURANCE, SAMPLING. and DATA ANATYSIS
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22. Ssettling Defandant shall use guality assurance, guallity
contrel, and chain of custedy procedures for all trsatability,
dagign, compliance and monitoring samples in accordance with EPA’s
“Interim Guidelines and Specifications For Preparing Quality
Assurance Proiect Plans, Decepber 1580, (QAMS~-005/80); "Data
guality Objective Guidance,” (EPA/S40/687/003 and 004); "EPA NEIC
volicies and Procedures Manual,” May 1978, revised November 1984,
(EPA 336/5-78-001-R); and subseguent amsndments to such guidalines
upon notification by EPA to Setiling Defendant of such amendment.
Auended guidelines shall apply only to pra&mﬁuxéﬁ conductsd after
such notification. Prior to thé commencenent of any monitoring
project under this Consent Decree, Settling Defendant shall ﬁ@bmit&
to EPA for approval, after a reasconable appﬁrtuniﬁy for review and
commant by the State, a anlity Assurance Project Plan (PQapPp"} to
£PA and the State that is consistent with the SOW, the NCP and
a@ylicablﬁ guidance documents. If relevant o The proceeding, the
parties agree that validated szmpling data generated in acﬁmrﬁan#@
with the QAPP(s) and ravieved and approved by EPA shall be
admizszible as evidence, without objection, in any procesading undar
this Decrss. Ssttling Pefendant zhall ensurs that EPA personnel
and its auvthorized representatives are alloved access at raasonabls
imes to all laboratories utilized by Settling Defendant in
implementing this Consent Decyae. In addition, Settling befendant
shall epmsure that such laboratoriss shall analyze all samples
submitted by EFA pursuant to the QAFP for grality assurance

nonitoring. Settling Defendant shall ensurs that the laboratories
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they utilize for the analysis of samples taken pursuant to this
Decree perform all analvses according to accepted EPA methods.
Accepted EPA methods consist of those methods which are documented
in the ¥Contract Labk Progranm Statement of Work for Inorganic
Analysis® and the “Contract Lab Program Statement of Work for
Organic Analysis,® dated February 1388, and any amendmenis nade
thereto during the course of the implementatian of this Decree.
Settling Defendant shall ensure that all laboratories they use for
analysis of samples taken pursuant to thils Consent Decrss
participate in an EPR or EPA-~eguivalant QA/QC progran.

23. Upon request, the Settling Defendant sﬁall allow split or
duplicate samples to be taken by EPA or its authorized o
regraﬁﬂntativesa Settling Defendant shall notify EPA not less than
28 davs in advance of any sample collection activity unless shorter
notice iz agreed to by E?Ai In addition, EPA shall have the right
+o take any additional samples that EPA deens nécessaxyn Upon
raquest, EPA shall allow the Settling Defendant to take split or
duplicata samples of any samples 1t takes as part of the
Piaintiff’s oversight of the Settling Defendant’s implementation of
the Work.

24. Settling ﬁ@f&ﬁdanﬁ ghall submit to EPA and the State two
(27 coples of the resulis of 21l sampling and/or tests or other
data ocbtainad or g@narét@ﬁ by or on behalf of Settling Dsfendant
with respect to the Sits and/or the implementation of this Consent

Decres unless EPA agreses otherwise.
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2$¢ Notwithstanding any provisien of this Consent Decres, ths
United Sﬁatas hereby retains all of its information gathering and
inspection authorities and rights, including enforcament actions
related thereto, under CERCLA, RCRA and any othsr applicable
statutes or ragulatlions.
X. ACCESS
26, Commencing upon the date of lodging of this Consent

Decree, the Settling Defendant agrees to provide the United States
and its representatives, including EPA and its contractors, access
at all reasonable times to the Site and any cother property te which
access is reguired for the implementation of this Consent Decree,
+o the extent accessg to the property is controllad by Settling “
Defendant, for the @urpcéeﬁ of conducting amy.activity related to
this Consent Decree including, but neot limited to:

a. Monitoring %hﬁ Hork:

b, Verifying any data or infnxmatiaﬁ submitted to the
United States;

¢. Conducting investigations relating to contamination
at or near the S5ite;

4. G%ﬁaining samples;

». Assessing the nsed for, planning, or jmplementing
additional response actions at or near the Site;

f. Inspscting and cepylng records, eperating logs,
contracts, or other ﬁméum&ntﬁ maintainaed or generated by Ssttling

pDefendant or its agsnts, consistent with Section XXV; and
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g. Assessing Settling Defendant’s compliance with this
Consent Dedree.

27. To the extent that the Sites or any other property to
which access is required for the implementation of this Consent
Decres is owned or controlled by persons other than Setiling
pefendant, Settling Dafendant shall use best efforts to s=cure Trom
such persons access for Settling Defsndant, as well as fov the
Unitesd States and its representatives, including, but not limited
£0, its contractors, as necessary to effectuate. this Consent
Decres. For purposes of this Paragraph "best efforts? includes the
payment of reasonable sums of money in consideration of access. I
any access requifaﬁ to conplete the Work is not obtained within %é‘y
days of the date of lodging of this Consent Decree, or within 45
~days of the date EPA notiflies the settling Defendant in writiﬁg.
that additional accoass bayénﬂ that previously secured is necessary,
gettling Defendant shall promptly notify the United states in
writing, and shall include in that notification & summary of the
steps Settling ﬁefén@ant has taken to atbenmpi to cbiain access. In
such event, the Unitsd States may, as it deems appropriate, assist
settling Defendant in obtaining access. Settling Defendant shall
reimburse the United S$tates, in acoordance with the procedures in
seckion XVII {R@imbuxgamént of Responss Costs), for all costis
inourred by the United States in obtaining access.

28 Notwithstanding any prmviﬁicn of this Consant Dacree, the

United States retains all of its access authorities and rights,
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including enforcenment authorities related thereto, under CERCLA,
RCRA and any other applicable statute or regulations.
_ AL. REPORTING REQUIREHENTS
295 In addition to any other reguivement of this Consent
Decree, Settling Defendant shall subnmit to EPA and the State two
(2} copies of written wonthly progress reports that: (a) describe
the actions which have been taken toward achieving compliance with
this Consent Decrae during the previous month; (b) iﬁcluda £
summary of all results of sampling and tests and all other data
recaivéﬁ or gensrated by Settling Defendant or its contractors ovr
agents in the previous month; {(¢) identify all work plans, plans
and other deliverables reguired by this Consent Dacres Sﬁmplﬁt&ﬁ%
and submitted during the previcus month; (4} da&cxiha.ail actions,
including; put not limited to, data collsciion and implementation
of work plans, which ars Scheduled for the next six weeks and
provide other information relating to the progress of construction,
iﬁaluding, put not limited te, oritical path diagrams, Ganti chavis
and Pert charise; (2) include information r&qardimg @&rﬁ@nﬁa@& of
completion, unvesolved delays encountered or anticipated that may
affect the futurse scheduls for jmplementation of the Work, and 2
description of efforts made to mitigata thosa deleys or anticipatsd
delays; (£) include any modifications to the work plans or other
echedules that Settling Defandant has proposed to EPA or that have
heen approved by EPA; and (g) describe all activities underiaken in
support of the Community Relations Plan during the previous month

and those to be undertaken in the next six wesks. Seilling
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Defendant $hall submit these progress reports to EPA and the sState
by the Fiftesenth day of eﬁary‘momth following the lodging of this
Consent Decree until EPA notifies the Settling Defendant pursuant
to Paragraph 48.b of Section XV {Certification of Completion). If
requested by EPA, Settling Defendant shall also provide briefings
for EPA to ﬁisémsa the progress of the Hork.

30. The Bsattling Defendant shall nﬁtify EPA of any changs in
the schedule described in the monthly progress report for the
parformance of any activity, including, but not limited o, data
collection and implementation of work plans, no later than seven
days pziar to the performance of the activity.

31. Upocn the occurrence of any event during performance of
the Work that Settling Defendant is required to report pursuant to
Sectinn 103 of CERCLA or Sschion 304 @f the Emergency Planning and
Compunity Right-to-Rnow Aﬂ% {EPCRA), Settling Defendant shail
within 24 hours of the onset of such event orally notlfy thé EPR
Project Coordinater or the Alternate EP2 Project Cpordinator (in
the event of the unavailability of the EPA Project Coordinater),
or, in the event that neither the ¥PA Project Coordinator or
Alterpnate EPA Project Coordinator is avallabls, the Emergency
Rasponse Sectlion, Reglon V, United States Environmental ?f@tﬁ@tifﬁ
Agency. These reporting reguirements are in addition to the
reporting reguired by CERCLA Section 103 or EPCRA Section 30@?

47, Within 20 days of the onset of such an event, Sattling
pefendant shall furnish to plaintiff a written'rapmrt, sign&ﬁ‘by

the Settling Defendant’s Project Coordinator, satting forth the
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eventﬁgwhich occurred and the measures taken, and to be taken, in
response thereto. Within 30 days of the conclusion of such an
event, Sattling'Defenﬁant shall submit a report setting forth all
actions taken in response thereto. Setiling Defendants shall
simultaneously submit a copy of the rgports to the Stats.

33, Settling Defendan®t shall subuit two (2) coples of all
planﬁ, reports, and data reguired by the S0W, the Remedial Design
: Wark Plan, the Rémedlal Action Work len, or any other approved
plans to EPA in accordance with the schedules set forth in such
plans. Setiling Defendant shall simultaneously ﬁuﬁmit two (2}
copies of all such plans, veports and data to the State.

34, All reports and other documents submitied by Settling
Defendant to EPA {otheyr than the monthly prmgregs reports referred
to above) which purpert to decument Setiling Defendant’s conpliance
wi@h the terms of this Qﬁéﬁﬁnt Decres shall be signed by an
suthorized representative of the Saitling Defendant

¥II. EPA-APPROVAL OF PLANS AND OTHER SUBMISSIONS

15, Afrer review of any plan, report or other item which is
.raquirad to be submitted for approval pursuant to this Consent
Decres, EPA, after raasonabls app@xtunity for review and comment by
the State, shall: (&} approve, in whols or in part, the submission;
(v} approve the submisslion upon specified conditions; {c} modify
rhe submission to cure the deficiencies; (4) disapprovs, in whole
or in part, the submission, directing that the Settling mafﬁn@ané
modify the submission; or (&} any conbination of the above.

Howaver, EPA shall not modify a submission without first providing
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Settling Defendant at least one notice of deficiency and an
@ppcrtuniﬁy to cure within 14 days, except where to do so would
cause saericus disruption te the Work or wheres previous
submission{s) have been disapproved dus to material defects and the
deficiencies in the submission under consideration indicate a bad
faith lack of effort to submit an acceptable deliverable.

36. In the event of approval, approval upon conditions, or
modification by EPA, pursuant to Paragraph 35(a), (b}, or {(c},
Settling Defendant shall procesd to take any action required by the
plan, report, or other item, as approved or nodified by EPA subiject
only to their right to inveke the Dispute Resolution procedures seb
forth in Section XX (Dispute Resosintion) with respect to the )
mmdifiﬂatioﬁs'wr conditions made by EPA. n the event that EPA
modifies the submission to cure the deficiencies pursuant Lo
Paragraph 35(c) and the ﬁﬁ%ﬁiﬂﬂiﬁm ﬁaﬁ a material defact, EPA
retains its right to sask stipulated penalties, as provided in
Section XXI {(Stipulated Penalties).

37. a. Upon receipt of a notice of disaporoval pursuant Lo
Paragraph 3%&@3, settling Defendant shall, within 30 days or such
other time as specified by EPA In such notice, corract the
deficiencies and resubmit the plan, veport, or other item for
approval. Any stipulated penalties applicable to the submission,
as provided in Sectlon XXI, shall accrus during the 30-day period
or othervise specified period but shall not be gayablé unless the
resubmission is dimapproved or modified due to a material defect as

provided in Paragraphs 38 and 3%.

Led
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bf Notwithstanding the receipt of a notice of disapproval
pursuant te Paragraph 35{(dj, Settling Defendant shall proceed, at
the direction of EPA, to take any action reguired by any non-
deficient portion of the subuission. Implementation of any non-
deficient portion of a submission shall not relisve Settling
Defendant of any liability for stipulated penaltiss under Section
KHI {Stipulated Penaltlies).

‘18, In the event that a resubmitted plan, report or octher
item, or porition therecof, is disapproved by EPA, EPR may again
require the Settling Defendant to correch the deficiencies, in
accordance with the preceding Paragraphbs. EPA also rstains the
right to amend or asvelop the plan, report or other item. Sattliééﬂ
Defendant shall implement any such plan, report, or item as amendad
or developed by EPFA, subjact only to thelr right o invoke the
procaedures set fa?th in Sécti@n ¥¥ {Dispute Resolutionj.

39. If upon resubmission, a plan, report, or item is
disapproved or nedifisd by EPA dus to a material defect, Setitling
pafendant shall be deemed to have falled o submit such plan,
report, or item timely and adeguately unless the Settling Defendant
invokes the dispute vesolution procsdurses set forth in Section XX
{Dispute mesolution) and £PA’s actlon is overturned pursuant to
that Section. The provisions of Sectlon XX {Dispute Resolubion)
and Section XXI (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any
stipulated penalties during pDispute Resolution. If EPA’s

disapproval ovr modification is upheld, stipulated penalties shall
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accrue, for such violatiﬁh from the date on which the initial
submisﬁianlw&ﬁ originally required, as provided in Section XXI.

40. All plans, reports, and other items raqguired to be
submitted to EPA under this ﬂonéant Decree shall, upon approval or
modification by EPA, be.enfmrcaabia under this Consent Decree. In
the svent EPA approves or modifies a portion of a plan, report, or
other item reguired to be submitted to EPA under .this Consent
Decree, the approved or modified portion shall be enforceable under
this Consent Decrse.

¥IIX. PROJECT COORDINATORS

41. Within 20 davs of lodging this Consent Decree, Settling -
pefendant and E?A will notify each other, in writing, of the nam&é .
address and telephone number of thelr respective designated Project
coordinators and Alternate Project Coordinaters. If a Project
ronrdinator or Alternaite ?Eﬁjact Qmaréin&tﬂr'initially degignated
is changed, the idsntlity of the successor will ba given to the
other party at least 5 working days before the changes ooCur,
unless impracticable, but in no event later +han the actual day ths
change is made. The Settling pefendant’s Prodject Coordinator shall
be subject to disapproval by ¥ra and shall ﬁava the technical
expertise sufficlent Lo adecuately overses all aspscts of the Work.
The Settling Dafémdamhfﬁ Project Coordinator shall nob be an
attorney for the Settling pefendant in this matter. He or she Ray
assign other representatives, including other contractors, Lo Sarve
as a Site repyesentative fov oversight of performance of daily

oparations during remedial activities.
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42. Plaintiff may designate othey representatives, including,
but not limited to, EPR employees, and federal contractors and
consultants, to observe and monitor the progress of any activity
undertaken puréuant to this Consent Decrese. EPA’s Project
C Coordinator and Altarnasts Project Coordinator shall have the
authority lawfully wvested in a Remedial Project Manager (RPM) and
an On~Scens Coordinater {05C) by the Fatlional Contingsncy Plan, 490
C.F.R, Part 300, In asddition, EPA’s Project Coordinator or
Alternate Project Coorvdinator shall have authority, consistent with
the National Contingency Plan, to halt any Work required by this
Conzent Decree and o take any necessayy rasponse action when s/he
determines that conditions at the Site constitute an emergsnoy .
situation or may prasent an lmmediate threat to public health or
walfare or the envirvonment due to release or thresatened releazse of

Waste Material.

KIV. ASSURANCE OF ABILITY 70 COMPLETE HORX
42, Within 30 days of entry of this Consent becrae, Setitling

Defendant shalil %&tabliﬁh and wmaintaln financial securiby in the
amount of $8,238,145.00 in one or more of the following foras:

{a) A surebty bond quarantesing performance of the Workj

(L) Gne or more irrevocable letters of credit sgualling
the tokal estimated cost of the Work;

{e) A& txugt fund;

{d) A guarantes to perform the Work by ona oy Bovrs parent

gorporations or subsidiavies, or by one or more unrslatad
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corporations that have a substantial business relationship with the
Settling befﬂndant; ‘

(e} A demonstration that the Settling Defendant satisfiss
the requirements of 40 C.F.R. Part 264.143(f); or

{£f) In the event that Settling Defendant is unable to
meet the regquirsments of 40 C.F.R. Part 264.143(f) (1), Settling
Defendant may, Sﬁbj&ct to E?Aéﬁ approval and in lieu of using an
alternative mechanism, establish the following accounts for
purposes of financial assurance of ability to complete the Work:

i Place in an interest-bearing account to ba Bpeﬁifimaily
reserved for purposes of the obligations undartaken under this
Ponsent Decras {har%?naftﬁx raferred to as the Construction Accmu%%m
or YCAM™), cash egual to 100% of ths remaining capital to be
expended for Remedial Design and Remedial Action. The CA shall bs
astabliszhed and used ﬁﬁl&l? for the purposes of the #wnstxuﬂtiam
activitias assoclated with the Remedial Design énﬁ Remedial Action
a&lﬁﬁt forthn in the HOD and SOW. Payment out of the CA shall be
sade at the direction of the Sattling Defendant, subject to
approval by EPA. Any funds renaining in the C& at the end of
conastruction shall be refunded to Settling Defandant.

11. Place in a separate interest-bearing account the amount
of $898,658.00, which is an estimate of Two years Oparation &
Maintenance expense {(hersinafter the *osM Account®). The O&M
Account snhall be used solely to continue the effective operation
and oversight of all systems put into place during the Remedial

Action in the event that EPA determines that Settling Defendant 1s
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in defaglt of its obligations to perform the Work under this
consent Decree. In the savent of Settling Defendant’s default of
its obligations to perform the Work under this Consent Decree, EPA
shall have complets contrel over payments out of the O0&M Account.

iii. Should Settling Defendant be unable to satisfy the
regquirements of 40 C.F.R. § 264.143(L) (1} (1) for two conseacutive
vears, then Settling Defendant shall place an amount equal to 100%
of the remaining O08M costs, as determined by EPA, in a trust fund
{ﬁtha O&M Trust Fund®) to bhe used solely to continue the effsctive
operation and oversight of all systems pul into place during the
Remedial Action in the svent that EPA determines that Settling
Defendant is in default of its obligations to perform the Work
under this Consent Decree., In the event of Settling Defendant’s
default of its obligations to perform the Work under thig Consent
Decrae, EPA shall have awm%lata control over. payments out of tha
O&M Trust Fund. |

iv. The C&M Account under Eubyaraéraph il. and the 0&M Trust
Fund under subpavagraph iii. shall revert to the Bettling Defendant
upon elither the Settling Defendant’s election to establish
fipancial assurance using one of the other mechanisms in this
Paragraph, or the Certification of Completion of the Work as
defined under Section XV {Certification of Completion) of this
Consent Decres, once EPA determines that no outstanding responsa
costs are owed to EPA under this Consent Decree.

44, If the Settling Defendant sesks to denonsirate the

ability to complete the Work through a guarantee by a third paxty
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pursuant to Paragraph 43{(d} of this Consent Decree, Settling
Defendant shall demonstrate that the guarantor satisfies the
requirements of 40 C.F.R. Part 2864.143(f). If Settling Defendant
seeks to demonstrate its ability to complete the Work by means of
the financial test or the corporate guarantee pursuant to Paragraph
43(d) or (e), it shall resubmlt sworn statements conveying the
information reguired by 40 C.¥.R. Part 264.143(f} annually, on the
anniversary of the effective date of this Consent Decree. In the
event that EPA determines at any time that tha financial assurances
provided pursuant to this section are inadeguate, Settling
Defendant shall, within 30 days of receipt of notice of EPA’s
determination, obtain and presant to EPFA for approval one of the
other forms of financial assurance listed in Paragraph 43 of this
Consant Dacree. Settling Defendant’s inability to Jdemonstralte
 financial ability to c@myléte the Work shall not excuse performance
of any activities required under this Consent Decree.

45, If Settling Defendant can show that the estimated cost to
complete the ramaining Work has diminished below the amount seb
forth in Paragraph 43 above alter entry of this Consent Decree,
Settling Defendant may, on any anniversary date of entyry of this
consent Decyea, or at any other time agreed to by the perties,
reduce the amount of the financial security provided undex this
Section to the estimated cost of the remaining work to be
performed. Setiling Defendant shall submit a proposal for éuﬁh
reducticn to EPA, in accordance with the reguirements of this

Section, and may redyce the ampunt of the security upon approval by
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EFPA. In the event of a dispute, Settling Defendant may reduce the
amount cf.the security in accordance with the final administrative
or Judicial decision resolving the dispute.

45, Seittling Defendant wmay change the form of financial
assurance provided under this Section at any time, upon notice to
and approval by EPA, provided that the new form of assurance meels
the reguirements of this Ssction. In the event of a dispute,
Settling Defendant may changs ths form of the financial assurance
only in accordance with the finai administrative or judicial
decisgion resolving the dispute.

¥V. CERTIFICATION OF COMPLETION

47. Comnletion of the Remedial Action

a. Within 60 days afier the Final Inspection described

in Seﬂtimm IIT of the SOW ocours, Settling Defendant shall submit a
Construction Completion Répﬁrt For EPA approval, pursuant to
Saction XIT (EPA éppréval of Plans and Other Submissions). In the
report, a registered professional engineer and the Settling
Defendant’s Project Coordinator shall state that the Renedial
Aetion construction has been completed in accordance with the
design and specifications. Tha writtaﬂ report shall include as-
built dyawings Sign@d and stamped by a registersd professional
enginear. The report shall contalin the following statement, signed
by a responsible corporats officlal ﬂf'Settlimg Defendant or the
Settling Defendant’s Project Cocrdinator:

wre the best of my knowledge, after thorough

investigation, I certify that the information contained

in or accompanying this submigsion is true, accurate and
complete. I am aware that there are significant
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penalties for submitting false infermation, including the

possibility of fine and impriscnment for Xnowing

violations.®

bh. Within 20 days after Settling Defendant concludes

that the Remedial Action has been fully performed and all
Parformance Standards have been attained, Settling Defendant shall
sehedule and conduct a pre-cervtification inspection to be attended
by Settling Defendant and EPA. If, after the pre-certification
inspection, the Settling pefendant still believes that the Remedial
Action has been fully performed and the Performance Standards have
wbe@ﬁ abtained, it shall submiﬁ a written Completion of Remadlal
action R&paré reguesting certification to EPA for appraval; with a
copy to the State, pursuant to Section XII (EPA RApproval of ?l&mg'J
and Other Submissions) within 30 days of the inspection. In the
report, Ssttling Defendant’s Project Coordinator shall state that
the Remedial aAction has héén complated in full satisfaction of this
Consent Decree. The report shall contain all sanpling and analysis
reguired in the SOW in order to demonstrate that Performance
standards have been achieved. I, after completion of the pra-
certification inspsction and rscelpt and review of the written
raport, BERA, alter reasonable opporiunity to revisy and comment by
the State, determines that the Remedial Aotion Gr.any portion
thareaf has not been completed in accordance with this Consent
Decrae or that the Pexformance Standérda have not b2en achieved,
EPA will notify Settling Defendant in writing of the activitias
that must be undertaken to complete the Remedial Aoction and achieva

+he Performancse ctandards. EPA will set forth in the notice a
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schedu}e for performance of such activities consistent with the
Consent becr&e and the 50W or reguire the Settling Dafendant to
submit a2 schedule to EPA for approval pursuant to Section ¥II (FPA
Ap@rgvai of Plans and cher‘Submissimnﬁ), Settling Defendant shall
perform all activities described in the notice in accordance with
the specifications and schedules established pursuant to this
Paragraph, subject to its right te invoke the dispute resclution
procedures set forth in Section XX (Dispute Resolution).

c. If Bpa concludes, bazed on the initial or any
subsequent report reguesting Certification of Completion and after
a reasonable opportunity for review and comment by the State, that
the Remedial Action has been fully performed in accordance with -
this Consent Decree and that the Performance Standards have been
achieved, EPA will so certify in writing to Setiling Defendant.
This certification shall émnsﬁitut@ the Certification of Completion:
of the Remedial Action for purposes of this Consent Decree,
including, but not limited to, ﬁ@s%imﬁ KXII (Covenanits Nol to Sue
by Plaintiffs). Certification of Completion of the Remedial Action
shall not affect Setitling Defendant’s obligations under this

Consent Degrse.

48. Toppletion of the Work

a. Within %0 days after Settling Defendant concludes that
. ¢
all phases of the Work {(inciuding O & M), have besn fully
parfufmad, Settling Defendant shall schedule and conduct a pre-
certification inspection to be attended by Sﬁttliﬁg Defendant and

FpPa. If, after the pre-certification inspection, the Bettling
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pefendant still baelieves that the Work has been fully performed,
Settling Defendant shall submit a written report by a registered
professional engineer stating that the Work has besn completed in
full satisfaction of the reguirements of this Consent Decree. The
report shall contain the following statement, signed by a
responsible corporate officlal of a Settling Dafendant or the
settling Defendant’s Project Cocrdinator:

?To the best of my knowledge, after thorough

investigation, I certify that the information contained

in or accompanying this submisslion Is true, accurate and

completea. I am aware that there are significant

penalties for submitting false information, including the

possibility of fine and imprisconment for knowing

viplations.”
1f, after review of the written report, EFA, after reasonablse
opportunity to review and comment by the State, determines that any
portion of the Work has not been completed in accordance with this
Consent Decrse, EPA will nétify Bettling Defendant in writing of
the activities that must be underiaken to complete the Work. EPA
will ast forth in the notlce a schedule for performance of guch
activities consistent with the Consent Decres and the SOW or
ragquire the Sattling Defendant Lo submit a schedule to EPA Ifox
approval pursuant To Section ¥XIT (EPA Approval of Plans and Othex
submissions). Settling Defendant shall perfors 21l sotivities
_d@ﬁmxibad ip the notlcs in accordance with the specifications and
scnedules established thersin, subject to theilr right to invoka the
dispute reﬂﬁlutién procsdures set forth in saction X% {Dispute

Resolution).
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. TIf EPA concludes, based on the initial or any
subsequen% request for Certification of Ceompletion by Settling
Defendant and after a reasonable Q@pmrtu@ity for reviav and comment
by the State, that the Work has been fully performed in accordance
with this Consent Decree, EPA will so notify the Settling Defendant
in writing.

EVI. EMERCOENCY BIESPONSE

48, In the event of any acticn or occurrence during ths
performance of the Work thmh cauges or threatens a réleasa of
Waste Haterial from the Sitse thalt constitules an energency
situation or may.prﬁﬂémt an immediate threat to public health oy
waelfare or the énvircnment; Settling Defendant shall, subject to
Paragraph 50, lmmediately take all appropriate action to yxﬁvéatg
abate, or minimize such releass or threat of release, and shall

the

i

immediately nmtify‘the EPﬁfﬁ Prodect Coordinator, @rg i
?rgjegﬁ coordinator is unavallable, EPA’s Alternate Project
Coordinator. If neither of these perscns is availabls, the
Settling Defendant shall notify the EPA Emergency Response Unlt,
Region V. Settling Defendant shall take such actions in
consultation with FPA’z Project Coovrdinator or other available
authorized EPA officer and in accordance with all applicabl&
provisions of the Health and Safety Plans, the Contingancy Plans,
and any cother applicable plang or documents developad pursuant €o
the,K SOW. In the event that Settling Defendant fails to take
appropriate response actlon as reguired by this Section, and EPA

rakes such action instead, Settling Defendant shall reimburse IPA
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all c@s?g of the response action not inconsistent with the NCPp
pursuant ﬁa Saction XVII (Reimburssment of Hesponse Costm).

50. HNothing in the preceding Pavagraph or in this Consent
Decree shall be deemed te limit any authority of the United Statas
to take, direct, or orﬁef all appropriate action or.t@ seek an
order from the Court to protect human health and the environment or
“to prevent, abate, respond to, or minimize an actual Gr.thraatemgﬁ
reloase of Waste Material on, at, or from the f2ite,

XVIT. REIMBURSTMINT OF RBESDONSE COSTS

51. Within 3¢ days of the affective date of this Conzent
Decree, Settling Defendant shall:

a. éay to the Unitaed States $£128,070.73 in full
satisfaction of Past Response Costs as well as all costs incurred
by the U.S. Department of Justice through July 31, 1995, by
Blectronlc Funds Transfer %”E?Tﬁ or wire transfer) to the U.S.
Department of Justice lockbox bank, referencing thé-UuSEA,GQ file

nusber ' . Yhe EP2 region and Site/Spill ID number

0512, and DOJ case nunber 90-11-3-1423. Pavoment shall be made in
accordance with instructions grmvid@d by the Plaintiff to the
Settling Dafendant upon exscutlion of the Consent Decree. Payments
by EFT must bs received at the U.8. D.0.J. lockbox bank by 11:00
A.M, {Bastern Time) to be credited on thabt day.

82. Settling Defendant shall reimburse the United States for
21l ,Future Response Costs not inconsistent with the National
Contingency Plan incurred by the United Statas. The United Statass

will send Settliing Defendant a bill requiring payment that includes
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an Itemized Cost Summary, which includes direct and indirect costs
incurréﬁ by EPA, DOJ and thelr contractors on an annual basls,
‘Additionally, EPA will provide to Settling Defendant contyractor
invoices and progress reporis. Settling Defendant shall make ail
payments within 30 days of Settling Defendant’s receipt of e=ach
»Bill requiring payment, except as otherwise provided in Paragraph
53, The Settling Defendant shall make all payuments reguired by
this Paragraph imdthe form of a ﬂ@rtifieé check mf checks made
payable to "EPA Hazardous Substance Superfund” and referencing the
“~EPA region and Site/Splll ID number 0512, and DOJ case number 90~
11-3~1423. The Settling Defendant shall forward the certified
check(s) to U.S., EPA Region V, Attention: Superfund Accounting,
P.0. Box 70753, Qﬁimaqav Tilinois 60673, and shall send coples of
the check(s) to the United States as specified in Section XXVII
{(Votices and Submissimns};

53. Settling Defendani may contest payment of any Fubture
Response Cosis under Paragraph 52 if they determine that the United
States has made an accounting erver or if they allege that a Letul-x
item that iz included rapresents costs that ave inconsistent witﬁ
the NCP. Such objection shall be made in writing within 30 davs of
receipt of the bill and must be sent to the United States pursuant
o Section XXVII (¥otices and Submissions). Any such obiection
shall specifically identify the contested Future Response Costs and |
the basis for objection. In the event of an obiection, the
settling Defendant shall within the 30 day period pay all

uncontested Future Response Costs fo the United States in the
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manney @egcribed in Parvagraph 52. Simultaneously, tﬁa Settling
Defendant éhall establish an interest bearing sscrow account in a
federally~insured bank duly chartered in the Stats of Ohlo and
remit to thét ezsorow account funds sguivalent to the ancunt of the
contested Future Response Costs. The Settling Defendant shall send
te the United States, as pr&viﬁéd in Section XXVII (Hotices and
submissions), a copy of the transmittal letter and check paving the
uncontested Futurs Response Costs, and a copy of the correspondance
that establishes and funds the egcrow account, including, but nob
limited to, information contalning the ldentity of the bank and
pank account under which the escrov account is established aé wiell
as a bank statement showing the initial balance of the ascrow -
acémunté simultanecusly with establishment of the escrow account,
the Settling Defendant shall initiate the Dispute Resolution
procedures in Section XX (5§spute resolution). If the United
Statés prevails in the dispute, within 3 ﬁayﬁ a% the resolution of
tne dispute, the Settling Defendant shall pay the sums due (with
acerued interest) to the Unlted States in the manner described in
Paragraph 52. If the Settling ﬁﬁfﬁmdaﬁt prevalls concerning any
aspect of the contested costs, thea ﬁettling pafendant shall pay
that portion of the costs (plus associated accorued interest) fow
which they did not prevail to the United States in the manner
described in Paragraph 52; Settling Defendant shall be diéhurﬁ@d
any palance of the escrow account. The dispute resolution
procedures set forth in this Paragraph in conjunction with the

procgedures set forth in Section XX (Dispute Resolution) shall be
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the exclusive mechanisms for resolving disputes regarding the
Settling‘ﬁefemdant’s obligation to reimburse the United States for
its FPuture Reszponse Cosis.

£4. In the svent that the payments required by Paragraph 51
are not made within 30 dave of the effective date of this Consent
Dec:ea or the paymﬁﬁts regquired by Paragraph 52 are not made within:
30 days of the Settling Defendant’s receipt of the bill, Settling
Defendant shall pay interest on the unpaid balanmérat the rate
established pursuant to Section 107{a) of CERCLA, 42 U.8.C. § 9607.
The interest to be pald on Past Response Costs shall begin to
accrus on the effective dats of the Consent Decrse. The interest
on Future Response Costs shall begin to accrus on the date of thé :
Séttling nefendant’s veceipt of the bill. Interest shall accfuﬁ at
the rate specified through the date of the Seltling Defendant’s
payment. Payments of intéra%t made under this Paragraph‘shail e
in additicn to such other remedies or sanctiané avallable to
Plaintiffs by virtus of Settling Defendant’s failure to make timely
payments under this Ssction. Settling Defendant shall maks all
payments regquirsd by this Paragraph in the manner described in
Paragraph 5Z.

YWITT., INDEMNIFICATION AND INSURANCE

55. The United Statﬁsldees not assume any Liability by
entering into this agrsement or by virtue of any designation of
settling Defendant as EPA’s authorized repressntatives under
Section 104{e) of CERCLA. Seattling Defendant shall indemnify, save

and hold harmless the United States and ite officizls, agents,
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employegs@.cwntragtars, subcontractors, or representatives for or

rom any aﬁd all claims or causes of action arising from, or on
account of, acts or omissions of Settling Defendant, its officers,
directors, employees, agents, contractors, subcontractors, and any
persons acting on its behalf or under its cmntrél, in carryving out
activitiﬁé pursuant to this Consent Decree, including, but not.
limited to, any claims arising from any designation of Settling
Defendant as EPA'sS authorizad repraesentatives under Section 104 (&)
of CERCLE. ?uith&r, the Settling Defendant agrees Lo pay ths
United States all costs it incurs imalu&img, put not limited to,
attorneys fees and other sexpenses of litigation and settlement
arising from, or on account of, claims made against the United
States based on acts or omissions of Settling Defendant, its
officers, directors, employees, agents, contractors,
subcoentractors, and any pﬁiaamg acting on its behalf or under its
control, in carrying out activities pursuant to this Consent
fecres. The United States shall not be held ocut as a party to any
contract entered into by or on behalf of Settling Defendant in
carrving out activities pursuant to this Consent Decres. Neither
thé-Set;ling D@f@nﬁaﬁt nor any such contractor shall be considerad
an agent of the Unitaed States.

5. Settling Defendant waives all claims against the United
gtates for danages or réimbmrs&mﬁnt or for sset-off of any payments
made or to be ﬁad@ to the United States, arising from or on account
of any contract, agresment, o arrangenent between Settling

Defendant and any'parﬁam for performance of Work on or relating to
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the Site,.including, but not limited to, claims on account of
conﬁtrﬁction delavs. In addition, Settling Defendant shall
indemnify and hold harmless the United States with respect to any
and all claims for damages or reimbursement arising from or on
account of any contract, agresment, or arrangement between Settling
pefendant and any person for performance of Work on or relating to
the Site, ineluding, but not limited to, claims on account of
construction delays,“

7. No later than 15 davs befors commencing any on-site Work,
Settling Defendant shall securs, and shall maintain [until the
first anniversary of EPA’s ﬁertiﬁiﬁatimn of Completion of tha
Remedizl Action pursuant to Paragfaph 47.c of Section XV
(Certification of Completion)] acmprahﬁﬁsiv&.general iiability
insurance with limits of at least $15 million dellars and
automobile insuxamaé'withﬁlimits of $&’mi}limn dollars for bodily
indury and property damage per accident naming as additiconal
insured the United States. 1In addition, for the duration of this
consant Decres, Setitling Defendant shall gatisfy, or shall ensurs
that their contractors or subcontractors satisfy, all applicable
laws and regulations regarding the provisicn of worker’s
compensation insurance for all péxsmﬂs performing the Work on
behalf of S&ttliﬁg pefandant in furtherance of this Consent Decree.
prior te commencement of tha Work under this Consent Decrease,
Settling Defendant shall provide to EPA certificates of such
insurance and, if reguested by EPA, coples of said policies.

Settling Defendant shall maintain such insurance and shall resubmit
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such ﬁartificates and policies upon request by EPA. If Settling
pDefendant demonstrates by evidence satisfactory to EPA that any
contractor or subcontractor maintalins insurance equivalent to that
described above, or insurance covering the same risks but in a
llassar amount, then, with respsct to that contractor or
subcontractor, Settling Defendant nsed provide only that pgrtimn of
the insurance described above which is not waintained by the
contractor or $ubcontraat5ra
XI¥. FORCE MAJEURE

53. "Force najeure,” for purposes of this Consent Decree, is
defined as any event arising from causes beyond the control of the
Settling Defendant or of any entity controlled by Settling‘
pDefendant, including, but not limited to, its contractors and
subcontractors, that delays or prevents the parformance of any
obligation under this Canéﬁnt ﬁ@creé despite Settling Defendanit’s
mest efforts to fulfill the obligation. The reguirement that the
Settling Defendant sxercises "best efforts to fulfiil the
chligation® includes using best efforts To anticipate any potential
force majeure event and best efforts to addvess the effects of any
potential forcs majsure evant {1} as it is occurrving and (2)
following the petential force najeure event, such that the deslay is
minimized to the greatest extent possible. TForce Majeure® does
noﬁ include financial inability to complete the Work or a failure
+o attain the Performance Standards.

59, If any event ocours or has pccurred. that may delay the

perfornance of any ebligation under this Consent Decree, whether oOF
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not caused by a force maijsure event, the Settling Defendant shall
motify.orally EPA’s Proiject Coordinator or, in his or her absenéa,
EPA’s Alternate Proiject Coordinator or, in the event both of EPA’s
designated resprasentatives are unavailable, the Director of the
Hazardous Waste Management Division, EPA Reglon V, within 48 hours
of when Settling Defendant first knew or should have known that the
event might cause a delay. Within 5 days thereafter, Ssttling
Defendant shall provide in writing to EPA aﬁ.exylanatiﬂn and
description of the resasons for the delay; the anticipated duration
of the delay; all actions taksn or to be taken to prevent or
minimize the delay; a schedule for implementation of any ﬁ@aauxa@
to be taken to prevent or mitigate the delay or the affect of thé
delay; the Settling Defendant’s rationale for attributing such
delay to a force majeure event if they intend to assert such a
claim; and a statement asﬁta whether, in the opinicn of ths
Settling Defendant, such event may cause or contribute to an
endangernent to vublic health, welifare or the environmenit. The
Settling néfeﬁdant shall include with any notice all available
documentation supporting their claim that the delay was
attributable to a force majeure. Fallure to comply with the above
reguirerents shall preclude sSettling Defendant from asserting any
claim of force majeure for that event. Settling Defendant shall be
desmad to have notice of any circumséancﬂ of which their
contractors or subcontractors had or should have had notice.

60. TIf EPA agrees that the delay or anticipated delay is

attributable to a force majeure event, the time for performance of
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the obliggtians under this Consent Decree that are affected by the
force majeure event will be extended by EPA for such time as is
necessary to complete those obligatlions. An extension of the time
for performance of the obligations affected by the force majeure
event shall not, of itself, extend the time for peff@rmanaa of any
othar obligation. If EPA doss not agree that the delay or
anticipated delay has been or will be caused by a lorce majeure
event, EPA will notify the Settling Defendants in writing of its
decision. If EPA agrees that the delay is attributable to a forxce
majeure event, EPA will notify the Settling Defendants in writing
of the length of the extension, 1f any, for performance of the |
obligations affected by the force majeure event. . a

€1. If the Sattling Defendant elects to invoke the dispute.
resolution procedures setb ﬁmrth in Section XX (Dispute Resolution},
they shall do s0 no 1aﬁ@z‘£haﬂ 15 days after raceipt of EPA’s
notice. In any such proceeding, Settling Defendant shall have the
.burdén of demonstrating by a preponderance of the evidence that the
delay or anticipated delay has beaen or will be caused by a force .
najeurs event, thait the duxati@ﬁ of the delay or the extension
sought was or will be warrantad‘under the circumstances, thalt best
efforts ware exsrcised to avoid and mitigate the aeffects of the
delay, and that Settling pefendant complied with the rsguirements
of Paragraphs 58 and 5%, above. IT Settling Defendant carriss this
purden, the delay at issue ﬁh&li he deemed not to bs a violation by
Settling Defendant of the affected obligation of thisz Consent

Deoras iﬁentified‘tm mop and the Court.
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X¥. DRISPUTE RESOLUTION

62. ‘Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procadures of this Section shall be
+he exclusive mechanism to resolve disputes arising under or with
respect to this Consent Decree. However, the procedures set forth
in this Section shall not apply to actions by the United States to
enforce obligations of the Settling Defendants that have not besn
disputed in accordance with this Section.

63. Any dispute which arises under or witﬁ respect to this
Consent Decrse shall in the first instance be the subject of
informal negotiations between the parties to the dispute. - The
period for infofmal negotiations shall not exceed 20 days from t%ﬁ
time the dispute arises, unless it is modified by written agréﬁm@mt
of the parties to the dispute. The dispute shall bhe congsidersd to
have arisen when ons 9art§ sends the other parties a written Notice
of Dispute. ‘

64. a. TIn the event that the parties cannot resolve a
dispute by informal negotiations under the preceding Paragraph,
then the position advanced by EPA shall be considered binding
unless, within 10 days after the conciusion of the informal
negotiation period, Settling Defendant invokes ths formal dispute
resolution procedures of thia'Section by serving on the United
States a written Statemant of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or
opinion supporting that position and any‘sup§QXting documentation

relied upon by the Settling Defendant. The Statement of Position
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shall specify the Settling ﬁefendént’s position as to whether
formal dispute resclution should proceed under pavagraph &5 or 6.

B. Within fourteen {(14) days after receipt of Settliﬁg
Defendant’s Statgmant of Position, EPA will serve on Settiiﬁg
Defgﬁdant its Statement of Position, including, but not limited to,
any faétual data, analysisz, or opinion supporting that position and
all supporting documentation relied upon by EPA. EPA’s Statement
of Position éhall include a statement as to whether formal dispute
rescliution shwuld proceed under Parvagraph 65 or 66. Within saven
(7) days after receipt of EPA’s sStatement of Position, Settling
Dafendant may subunit a Reply. |

c. If theﬁé is disagreement between EPA and the Settling
Defendant as to wheth&r‘ﬁisﬁmt@ rasclution should proceed under
Paragraph #5 or &6, the pagtia% +o the dispute shall follow the
procedures sef forth in tﬁe paragraph determined byAEPA to be
applicable. However, if the Settling Defendant ultimately appeals
to the court to resolve the dispute, the Court shall d&tarﬁine
which paragraph is applicable in accordance with the staﬁﬁarﬁ& of
applicability set forth in Paragraphs 6% or 66,

65. Formal dispute resolution for disputes pertaining to the
selection or adeguacy of any Ta28ponse action and all other disputes
that are accordsd raviéw on the administrative record undsry
applicable principles of administrative law shall be conducted
pursuant to the procedures set fartﬁ in this Paragraph.  For
purposes of this paragraph, the adeguacy of any response action

includes, with@utllimitationz {1) the adequacy or sppropriatenass
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of plans, procedures teo implement plans, or any other items
requiring appreval by EPA under this Consent Decree; and (2) the
adeguacy of the performance of response actions taken pursuant to
this Consent Decres. Nothing in this Consent Decreé shall be
construed to allow any dispute by Ssttling Defendant regarding the
validity ©f the ROD's provisions.

a. An administrative rsacord of the dispute shall be
maintained by EPA and shall contain all statements of position,
including supporting documentation, submitted pursuant to this
Paragraph. Where appropriate, EPA wmay allow submission of
supplemental statements of position by the parties to the dispute.

h, The Director of the Waste Management Division, EPA- “
Region V, will issue a final admigistrativ& decision resoliving the
dispute based on the administrative racord described in Paragraph
65.a. This decision shall be binding upon the Settling Defendant,
subject only to the right to seek Judicial réview pursuant to
Paragraph ﬁﬁséa and d.

| ¢. Any administrative decision made by EPA pursuant Lo
Paragraph 65.h. shall be reviewabls by this Court, provided thalt =a
notice of Judicial appsal is filed by the Settling Defendant with
rha Court and served on all Parties within 10 days of receipt of
EPA’s decision. The notice of judicial appeal shall include a
description of the matter in dispute, thea efforts made by ths
parties to resolve it, the reslief requested, and the schedule, if

any, within which the dispute must be resolved to ensure orderly
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imglemantatian of this Consent Decree. The United States may file
a response to Settling Defendant’s notice of judicial appeal.

d. In proceedings on any dispute governed by this
Paragraph, Settling Defendant shall have the burden of
demonstrating that the decision of the Waste Management Division
miréﬁtar is arbitrary and capricious or otherwise not in accordance
witn law., Judicial review of EPA’s decision shall be on the
administrative record complled pursuant to Paragraphs 65.a.

66, TFormal dispute resolution for disputes that neither
pertain to the selection or adequacy of any response action nor are
otherwise accorded yeview on the administrative record undew
applicable principles of administrative 1&?, shall be governsd by'
this Paragraph.

a. Following receipt of Settling Defendant’s Statement
of Pbsition submitted pquQ&nt to Paragraph 64, the Director of tha
Waste Management Division, EPA Reglion V;—will issue a final
decision resolving the dispute. The Waste Management Siviaién
pirector’s declsion shall be binding on the Sstiling Defendant
unless, within 10 days of rsoeipt of the decision, the Settling
Defendant Ffiles with the Court and serves on the parties a notice
of judicial appeal setting forth the matter in dispute, the elforts
made hy the parties to res&lwé it, the rslief reguested, and the
schedule, if any, within which the dispute must be resolved to
ensure orderly implementation of the Consent Decres. The United
Statss may file a responsa Lo Seftling Defendant’s notice of

judicial appeal.
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b. Notwithstanding Paragraph M of Section I
{Backgﬁaunﬂ}.@f this Consent Decree, judicial review of any dispute
governed by this Paragraph shall be governed by applicable
provisions of law.

67. The invocation of formal dispute resolution procsdures
under this Section shall not extend, postpons or affect in any way
any obligation of the Settling Defendant under this Consent Decres
not directly in dispute, unless EPA or the Court agrees otherwiss.
Stipulated penalties with respect teo the disputed matter shall
continue to accrue but payment shall be stayed pending resolution
of the dispute as provided in Paragraph 75. Notwithstanding the
stay of pavment, stipulated penalties shall accrue from tha firsi )
déy of noncompliance with any applicable provision of thiﬁ Consent
Decres. In the event that the Settling Defendant does not pravall
on the disputed issue, stipulat&d penalities shall be assessed and

paid as provided in Section XXI (Stipulated Penalties).

68, Settling Defendant shall be liable fér stipulated
penalties in the amcunts seb forth in Pavagraphs 6% and 70 to the
United States for failure to comply with the reguirements of this
Cconsant Decras specified below, unless ewcused under Section XIX
(Force Majeure). '“Camplianc@ﬂ by Sattling Defendant shall include
completion of the activities under this Consent Decree or any work
plan or other plan approvad under this Consent Decree identified
below in accordance with all ayglicahlé requireﬁentg of law, this

Consent Decree, the SOW, and any plans or other documents approvad
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by EPA,pursuant to this Consent Decree and within the specified
time schedules established by and approved under this Consent
Decree.
9. a. The following stipulated penalties shall accrue par

viplation per day for any noncompliance identified in Subparagraph

b
Penalty Per Violation Pariod of Noncompliance
Per Dav _
$1,000 1 - 30 Days
$2,000 31 -~ 50 Days
$5,0060 Over 60 Days

.
| i. Failure to timely comply with any notice
provisions of this Consent Decree.

1i. Failure to timely complete any of the following
elements of the Remedial Désign:

Eraf§ RD wgrk.?laﬁ

30% {(Preliminary) Deslign

6@% {Intermediate) Design

98% (prefinal) Design

100% (Final). Design.

-iii«_ Failure to timely complete any of the major
milestones of the Remﬁﬁial Action in accordance with the approved
Final Project Scheduls and Section III Task 2.C. of the SOW.

1v., Failure to tinely comply with any other
raguirements of this Consent Decres, except those addreszed in

Paragraph 70, helow.
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790. The following stipulated penalties shall accrue per
violation per day for failure to submit timely or adequate reporis
or other written documents pursuant to Section XI of this Consent

NDecree and Section V of the SCW.

Penalty Per Violation Pericd of Noncompliance
Per Day :

$150 . - Days 1 -~ 20

5300 Days 31 ~ &0

$500 Over &0 Days

71. All penalties shall begin to acorue on the day aftéf the
complete performance iz dus or the day a violation occurs, and
shall continue to accrue through the final day of the correction éf
the noncompliance or coumplstion of the activity. However, N
stipulated penalties shall not accrue: (1) with respect to a
deficient submissicon undey Section XIX (EPA Approval of Plans and
Other Submissions), duriné the perioed, if any, beginning on the
Jist day after EPA’s recelipt of such submission until the date that
EPA notified Settling Defendant of the deficiency; (2} with raspect
to a decision by the Direstor of the Waste Management Division, ERA
Region V, under Paragraph 65.b. or 66.a. of Ssction XX {Dispute
Resolution), during the peried, if any, dbeginning on the 21lst day
after the date that Settling Defendant’s raply to EPA’s statensnt
of Position is received until the date that the Dirsctor issuss a
final decision regarding such dispute; or (3) with respact to
Judicial review by this Court of any dispute under Section XX
{(Dispute Resolution), during the period, if an?, beginning on the

3ist day aftey the Court’s receipt of the final submission
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regardigg the dispute until the date that the Court issues a final
decisgion iégardinq such dispute. WNothing herein shall prevent the
simultaneous accrual of separate penalties for separate vicolations
of this Consent Decres.

72. Following EPA’s determination that Settling Defendant has
failed to comply with a regquirement of this Consent Decree, EPA may
give Settling Defendant written notification of the sams and
describe the noncompliance. EPA may send the Settling Defendant a
written demand for the payment of the penalties. However,
penalties shall accrus as provided in the praméding Paragraph
regardless of whether EPA has notified the Settling Defendant of a ‘
violation. | o

73, All penaities accruing under this Section shall be due
and payable to the United States within 30 days of the Settling
pefendant’s raceiph from E?A of a demand for payment of the
penalties, unless Seitling ﬁafﬁndant.invakaﬁ the Dispute Resclution
proceduras undex Section XX (Dispute Resolution). ALl payments to
the United States under this Section shall be pald by certified orx
casnier’s check{s) mads payable Tto "EPA Hazardous Substances
Superfund,® shall be mailed to U.S5. E?A, Superfund Accounting, P.0.
Box 70753, Chicago, Illinols 60673, and shell reference the EFA
Region and Site/Spill ID Number 051%, and DOJ Case Number 90-1il-~-3-
1422, and the name and address of the party making payment. Copies
of check(s) paid pursuant to this Saction, and any accompanying
ﬁréngmittal letter{s), shall be sent to the United States as

provided in Ssction ¥XVII {Notices and Submissionsj.
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74. The payment of penalties shall not alter in any way
Settling Defendant’s obligation to complete the performance of the
Work reguired under this Consent Decree.

75. Penalties shall continue to accrue as provided in
Paragraph 71 during any dispute resolution period, but nsed not be
paid until tha.fmllowing:

a, If the dispute is resolved by agreement or by a
decizion of EPA that is not appealed to this Court, accorued
penalties determined to be owing shall be paid to EPA within 15
days of the agreement or the receipt of EPA‘s decision or order;

b. If the dispute is appealed to this Court and the
United States prevails in whole or in part, Settling Defendant
shall pay all accrued penalties determined by the émurt to be owed
to EPA within 60 days of receipt of the Court’s decision or order,
except as provided in Smh@éfaqrapﬁ ¢ below;
| c. Tf the District Court’s decision is appealed by any
Party, Setitling ﬁéﬁ&ndantlshall pay all accrued penalties
determined by the District Court to be‘owing to the United Statas
into an intaﬁegtmbearimg escrow account within 60 days of receipt
of the Court’s decision or order., Penalties shall be paid into
this account as they aﬁﬁtinu@ to accrue, at least every 60 days.
Within 15 davs of pesceipt of the final appellate court decision,
the sscrow agent shail pay the balance of the account to EPA or o
Settliing Defendant to the exbtent that it pravails.

76.a. If Settling Defendant fails to pay stipulated penaltiles

when due, the United States may institute proceedings to collect
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the pen;lties, as well as interestg. Settling Defendant shall pay
interest on the unpaid balance, which shall begin to accrue on the
date of demand madsa purauant o Paragraph 73 at the rate
established pursuant to Section 107(a) of CERCLR, 42 U.S5.C. § 9807.

b. HNothing in this Consent Decree shall be construed as
prohibiting, altering, or in any way limiting the ability of the
United States to seek any other remedies or sanctions available by
virtue of Settling Qefehdant?ﬁ violation of this Decree or of the
statutes and regulaticons upon which it ls based, including, bubt not
1imited to, penalties pursuant to Ssction 122(1) of CERCLA.
provided, however, that the United Statss shall n&ﬁ seek civil
penalties pursuant to Section 122(1) of CERCLA for any viclation
fer-WhiQh a stipulated penalty ls provided hereln, except in the
case of a willful violation of the Consent Decrasa,

77. HNotwithstanding ény other provision of this Section, the
United States may, in its unrsviewable discretion, waive any
portion of stipulated penalties that have accrued pursuant to this
Congent Decrae.

wYTT. COVENANTS NOT 70 SUE BY PLAINTIFT

72, 1In consideration of the actions tﬁét will be performed
and the payments that will be made by the Settling Deﬁen&ant undes
the terms of the Consent Decrse, and except as specifically
provided in raragraphs 79, 80, and 82 of this Section, the United
states covenants not to sue or to take administrative action
against Settling Defendant pursuant to Sections 106 and 107 {a) of

CERCLA relating to the Site. Except with respect to future
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itiability, these covenants not to sue shall take effect upon the
receipi by EPA of the payments required by Paragraph 51 of Section
XVIT (Reimbursement of Response Costs). With respact to future
liability, these covenants not to sue shall take effect upon
Certification of Completion of Remedial Action by EPA pursuant to
pParagraph 47.c of Section XV (Certification of Completion). Thesze
covenants nat-ta sue are conditioned upon the complete and
satisfactory performance by Settling Defendant of their obligations
under this Consent Decrese. These covenants not o sue extend only
ro the Settling Defendant and do not extend to any other person.

79. United States’ Pre-certification reservations.

Notwithstandimg'any other provision of this Consent Decree, the
United States reserves, and this Consent Decres is without
prejudice to, the right te instituls proceedings in this action or
in a new action, or to issue an administrative order seeking to
compel Settling Defendant {1} to perform furthar response actions
relating to the Site or (2} to rsimburss the United States fov
aééiticnal costs of response if, prior to certification of
completion of the Remedial Action: |
| {1y conditions at tﬁe Site, previously unknown to EPA,
ars discoversd, o
{1i) information, previsusly unknown to EPA, is recelived,
in whole or in part,
‘and these praviously unknown conditions or information together
with any cther relevant information indicates that the Remedial

aAction is not protective of human health or the environment.
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80. United Strates’ Post-certification reservations,

thwithstaﬁdinq any other provision of this Consent Decree, the
United States reserves, and this Consent Decree 1s without
prejudice to, the right to instliinte proceedings in this action or
in a new action, or to issue an administrative order seeking to
compel Settling Defendant (1) to perform further rasponse acti@nﬁ
relating to the Site or {2} te reimburss the United States for
additional costs of response if, subsequent to cartifica%ion of
completion of the Remedial Action:
(i} conditicns at the Site, previously unknown to the
EPA, are discovered, o
{ii) imformationg previously unknown to EPA, is receiv&éy
in whole or in part, after the certification of
c&mpleﬁian,
and these praviau$1§ unknown conditions or this information
together with other ralevant information indicate that the Remedial
action is not protective of human heaalth or the environment.
gi. For purposes of Paragraph 79, the information and the
conditions known to FPA shall include only that information and
rhose conditions set forth in the Racord of Decision fox the 8ite
and the aﬁmiﬁiﬁtx&&ivé record supporting the Record of Decision.
‘For purpeses of Paragraph 80, the infarm&timn and the conditions
known to EPA shall include only that information and those
conditions set forth in the Record of Decision, the administrative
record supporiing the Record of Decision, and any imfﬁrmaﬁiﬁﬁ

rgggived by EPA pursuant o rhe requirements of this Consent Dacres
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prior to Certification of completion of the Remedial Action.
Should'the land use at the Site, or on properties adjoining the
Site, ever change from current ﬁse, which is commercial, industrial
or undeveloped, to residential use, such information will b@r
considered conditions or information previcusly unknown to EPA for
purposes of paragraphs 79 and 80.

82. General reservations of rvights. The covenantz not to sus

zet Fforth abovae do not pertain to any matiters otheyr than those
expressly specifisd in Paragraph 78. The United States reserves,
and this Consent Dacres is without preijudice to, all rights againsh
Settling Defendant with vespect to all other matters, including bui
not limited to, the following: | o

(1) claims based on a failure by Settling Defendant
to mest 3 reguirement of this Consent Decree;

{2} liability arising from the past, present, or fulure
disposal, release, or threat of release of Waste HMaterials
outside of the Site:

(3} liability for damages for injury to, destruction
of, or loss of natural resources;

{4y liabllity for assessment ccétﬁ that have bhaen o may
pe incurred by U.S. Department of Interior;

{8y criminal liability;

{6} liability for viclations of fadeval or state law
which oceur during or after implementation of the Remadial

Action; and
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(7} liability for costs that the United Statés will incur
related to the Site but are not within the definition of

Futurs Response Cosis.

83, In the event EPA determines that Settling Defendant has
failed to implement any provisions of the Work in an adeguate or
timely manner, EP& may perform any and all portimﬁs of the ¥Work as
Tph determines necessary. Settling Defandant may invoke thea
procedures set forth in Section XX {Dispute Resolution) to dispute
EPA‘s determination that the Settliﬁg pefendant failed to impiaménﬁ
a provision of the Work in an adequate or timely manner as
arbitrary and capricious or otherwise not in accordance with law.
Such dispute shall be resolved on the administrative record. C&g%gw
inéurred by the United States in performing the Work pursuant to
thisz Paragraph shall be considered Future Response Costs thal
settling Defendant shall pay pursuant to Section XVIIX
{(Reimbursement of Response Cosis). |
| B4. HNotwithstanding any other provision of this Consent
Bémraaﬁ +ha United Statea retains all auvthority and reserves 21l
rights to take any an& all rasponse actions authorized by law.

KYTIT. COVENANTS BY SETTLING DEFENDANT

85. Settling Defendant hersby covenants not to sus and agrees
not to assert any claims or causez of actlion against the United
States with respect to the Site or this Cmnﬁent Decree, including,
but not limited to, any dirzct or indirect claim for reimburssnant

»om the Hazardous Substance Superfund {established pursuant to the

Taternal Revenus Code, 26 U.5.C. § 3507) through CERCLA Sectlons
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106 (k) {2y, 111, 112, 113 or any other provision of 1law, any claim
against tﬁe United States, including any department, agency oy
instrumentality of the United States under CERCLA Sections 107 or
113 related to the Site, or any claims arising oubt of response
activities at the Site. However, the Settling Defendant reserves,
ané +his Consent Decree is without prejudice to, actions against
the United States based on negligent actions taken directly by the
United States (not including oversight or approval of the Settling
Defendant’s plans or activities) that are brought pursuant to any
statute other than CERCLA and for which the walver of soverelgn
immunity is found in a statute other than CERCLA. Hothing in thiﬁ
Consent Decree shall be deemed to constitute preauthorization mf_ém
ciaim within the meaning of Section 111 of CERCLA, 42 U.S.C.

§ 9611, or 40 C.F.R. § 300.700(d).

K¥IV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION

86. N@tﬁing in this Consent Decree shall.ba construed to
create any rights in, or grant any cause of action to, any psrson
nét a party to this Consent Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person not
a signatﬁry o this decree may have under appiicéﬁle law. Bach of
the Partiss expressly reserves any and all fight% {incliuding, bulb
not limited to, any right to contribution}, delenses, clalms,
demands, and causes of action which each party may have with
respect to any matter, rransaction, or cccurrence relating in any

way to the Site against any person not a party hereto.
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87f With regard to claims for contribution against Settling
Defendant far matters addressed in this Consent Decree, the Parties
hereto agree that the Settling Defendant is entitled to such
protection from contribution actions or claims as is provided by
CERCLA Section 1i13{(£){2), 42 U.5.0. § 9&£13(£Yy (&Y.

88. The Settling Defendant agrees tﬁat with respect to any
suit or olaim For contributlion brought by them for matters related
te this Conzent Decrse they will notifyv the United States in
writing ne later than 80 days prioy to the initiation of such suit
or claim.

25, The Sattling Defendant alse agrees that with respect to
any suit or claim for contribution brought against them for matteéﬁ
related to this Consent Decres they will notlfy in writiﬁg the
United S8tates within 10 days of service of the complaint on thenm.
Tn addition, Settling Defendant shall notify the United States
within 10 days of service or receipt of any Motlon for Summary
Judgment and within 10 days of rgc@ipt of any order from a couxt
saﬁting a case for trial.

90, In any subsegquent administrative or judiclal proceading
initizted by the United States for injunctive rellef, recovery of
response costs, or other appropriate relisf relating to the Site,
Settling Defendant shall not assert, and may not maintain, any

defense or claim based upon the principles of walver, res Judicals,

collateral estoppel, lssue preclusion, claim-splitting, or other
defenses based upon any contention that the clains raised by the

Unitad States in the subsequent procseding wvers or should have basan
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prought in the instant case; provided, however, that nothing in
this Paragraph affects the enforceability of the covenants not Lo
sue set forth in Section XXII (Covenants Not to Sue by Plaintiffs).

X¥V. ACCESS TO INFORMATION

91. Settling Defendant shall provide to EPA, upon reguest,
copies of all documents and information within their pmasagsibn oY
control or that of their contractors or agents relating to
activities at the Site or to th@'implﬁmenﬁatiﬁn of this Consent
Decree, including, but not limited to, sampling, analysis, chain of
custody recovds, manifests, trucking logs, recelipts, reports,
sample traffic routing, corraspondencs, or other documents or
information related to the Work. Settling Defendant shall also
make availablse to EPA, for purposss of invegtigaticng‘infmrmatimn
gathering, or testimony, theixr employees, agsnts, or
representatives with knowledge of relevant facts concerning the
performance of the Work. |

92.a, Settling Defendant may assert business confidentiality
claims covering paﬁt or all of the documents or information
submitted to Plaintiff under this Consent Decree to the extent
parmitted by and in amcﬁrﬁanaa_with Saction 104{e) (7)) of CERCLA,
42 U.S.C. § 9604{e) {7}, and 40 C.F.R. § 2.203(b). Documents or
information determined to bs c@nfid@ntial by EPA will be afforvded
the protection specifised in 40 C.F.R. Part 2, Subpart B. If no
claim of confidentiality accompanies d@caméﬁts or information whan
they are submitted to EPA, or if EPA has notifisd Setiling

pDefendant that the documents or information ars not confidential
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under the standards of Section 104(e}(7) of CERCLA, the public may
he qiveﬁ access to such documents or information without further
notice to Settling Defendant.

b. The_Settling Defendant may assert that certain documents,
records and other information are privileged under the attorney-
client privilaqa or any other privilege recognized by federal law.
if the Settling Defendant asserts such a privilege in lieu of
providing documents, they shall provide the Plaintiff with the
foilowin?: (1) the title of the document, record, or information;
{2} the date of the document, record, o information; (3) th@.nam@
snd title of the author of the document, rescord, or information;
{4} the name and title of each addressee and reciplent; (3} a
description of the contents of the document, rscord, or
information: and (6% the privilegs aﬁagrted by Sattling ﬂ@fendanto
However, no documants, reports or other information created oxr
generated pursuant t# tha reguirements of the Consent Decree shall
be withheld ém thargrmﬁnds that thay are privilegad.

3. HNo claim of confidentiality shall be made with raspect o
any data, including, but not 1imited to, all sampling, &nalyti@alf
monitoring, hydregenlogic, sclentific, chemlcal, or engineering
data, or any other doguments or information evidencing conditions
at or arcund the Site.

¥¥9T. RETENTION OF RECORDS

g4, Until 10 yvears after the Settling Defendant’s raceipt of

IPA’e notification pursuant to Paragraph 48.b of Section XV
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preserve and retain all records and documents now in its possession
or coﬁﬁrol or which come into its possession or control that relats
in any manner to the performance of the Work or lizbility of any
person for rasponse actions conducted and to be conducted at the
Site, regardless of any corporate retention policy to the aonﬁraryz
Until 10 years after the Settling Defendant’s receipt of EPA’s
notification pursuant te Paragraph 48.h of Section XV
(Certification of Completion), Ssttling Defendant shall also
instruct its contractors and agenits to preserve all documents,
records, and information of whatever kind, nature or description
velating to the peﬁfmrmanc& of ths Work.

o

L5

. At the conclusion of this document retention pericd,
Settling Defendant shall notify the United States at least 50 ﬁaﬁs
prior to the destruction of any such recerds or documents, and,
upon regusest by the Bnit&@ Stataﬁ, settling Defendant shall deliver
any such records or dmﬁuméntﬁ o EPA. The Settiing Defendant may
assért that certain docunents, reﬁsrﬁa and other information are
privileged under the aﬁt@rnaywmlienﬁ privilegse or any othexr
privilege racognized by federal law. If the Settling Defendant
asﬁerts‘such a privilsge, they shall provide the ?iaintiff with the
following: (1) the title of tﬁﬁ document, record, or information;
{2} the date of the docupent, racord, or information; {3) the nane
Cand title of the author of the document, record, o information;
(4) the name and title of each addrassee and racipient; (5) a '
descriptiocn of the subject of the decument, record, or information:

and {6) the privilege asssrted by settling Defendant. Howavey, no
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documenﬁs, reports or other information created or generated
pursuant to the reguirements of the Consent Decree shall be
withheld on the grounds that they are privileged.

9. Settling Defendant hereby certifies that to the best of
its xnowledge it has not altered, mu?ilated, discarded, destrovead
or otherwise disposed of any reccords, documents or other
information relating to its potential liability regarding the Site
since mﬁtificatiﬁn of potential 1iadbility by the United states op
the State or the filing 5f suit against it regarding the Site and
fhat it has fully complied with any and all EPA requests for
information pursuant to Section 104({e) and 122(e) of CERCLA and
Section 3007 of RCRA.

XEVIT., NOTICES AND SUBMISSIONS

87. Whenever, under the terms of this Consent Decree, written
notice is raguired to be given or & report or other document is
required to bes sent by one party to anclher, it shall be direscted
to the individuals at thﬁ_ﬁd&fﬁﬁﬁ@g specified below, unless thoss
individuals or their successors give notice of a change to the
éther parties in writing. All notices and submissions shall be
considered @fféativ& upen receipt, unless otherwise provided.
Written notice as specified herein shall constitute complete
satisfaction of any written notice requirement of the Cénﬁeﬁt
Decree with respect to the United States, EPA, and the Setrtling

Dafendant, respactively.
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Az to the United States:

Chief, Envirommental Enforcemant Section
Environment and Natural Resources Division
U.S8. Deparitment of Justice

DJI# 90~11~3-342%3

P.C. Bowxw 7811

Washington, D.C. 20044-7611

and

Director, Waste Managemenit Division

United States Environmental Proteaction Agency
Region V

77 West Jackson Blvd.

Chicago, IL 60604~-3580

“Jennifer L. Wendel

EPA Project Coordinator

United States Environmental Protecticn Agency
Region V

77 West Jackson Blvd., HERM-&J

Ag to the Settling Defendant:

John Reggi

Ormet Primary Aluminum Corporation’s Project Coordinator
Ormet Primary Aluminum Corporation

P.0. Box 178

Hannibkal, Ohio 43831

As to the States

Kay Guossett _
OEPA Prolact Coordinator
ohio Environmental Protection Agency
Southeast District Office
219% Front Strest
Logan, Ohio 43138-5031%
XALVIIT. ELFECTIVE DATE

98. ‘The effective date of this Consent Decree shall be the

date upon which this Consent Decree ig entered by the Court, except

as otherwise provided herein.

4
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XXIX. RETENTION OF JURISDICTION

99. ‘This Court retains iurisdiction over both the subject
matter of this Consent Decree and the Settling Defendant for ths
duration of the performance of ths terms and provisions of this
Consent Decreae for the purpose of enabling any of the Parties to
apply to the Court at any time for such further order, direction,.
and relief as may be necessary or appropriate for the constructlon
or modification of tﬁiﬁ Consent Decree, or to effesctuats or enforcs
compliance with its terms, or to resclve disputes in accordance
with Section X¥ (Dispute Resolullion) hereof.

XH®. APPENDICES

100, The fmllawing appendlicss are attached Lo and
incorporated into this Consent Decree:

vappendix AY is the ROD.

"aAppendlx B is Lhe SOW.

» wappendix € is the description andjor map of the Site.

“hopandix DY is the land use restrictions that will bind
present and future owners of the Site.

HEHI., COMMUNITY RELATIONS

101. Ssttling @@f@nﬁaﬁt shall propose to EFA its
participation in the community relations plan to be developed by
¥pa. FEPA will determine the appropriate vole for the Settling
Deferndant under the Plan. Settling Defendant shall élsm cooperate
with EPA in providing information regarding the Work to the public.
As regquested by EPA, Ssttling Defendant shall participates in the

preparation of such informatien for dissemination to the public and
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in public meetings which may be held or sponsored by EPA to explain
activities at or relating tc the Site.

XEXIT. MODIFICATION

102. Schedules specified in this Consent Decree for
completion of the Work may be modified by agreement of EPA and the
Settling Defendant after an opporiunity for review and comment by
the State. All such modifications shall be made in writing.

103. Mo material modifications shall be nmade to the SOW
without written notification to and written approval of the United
States, Settling Defendant, and ths Courit. Prior to providing ivs
_approval to any medification, the United States will provide the
State with a reasonable opportunity to review and comment on tha“h
proposed modification. Modifiﬁations to the 30W that do not
materially alter that docunent may be made by written agresnent
between EPA, after providing the State with a reasonable
opportunity to reviﬁw and comment on the proposed médificaﬁimmg and
the Ssittling Defendant.

| 104. VWobthing in this Decree shall be deemed to alter the
courtfs power to enforce, superviss or approve modifications to
this Consant Deores.

¥XEITI. IODGING AND OPPORTUNITY FOR PUBLIC COMMENT

105. This Consant Decrese shall be lodged with the Court for a
peried of nat less than thirty {30) days for public notice and
comment in accordance with Section 122(d) {2} of CERCLA, 42 U.3.C.

§ 9622(d){2), and 28 C.F.R. § 50.7. The United States reserves the

right te withdraw or withhold its consent if the comments regarding
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tha anseﬁt Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inadequate.
Settling Defendant consents to the entry of this Consent Decrae
without further notice.

106, If for any reason the Court should decline to approve
this Consent Decree in the form presented, this agresement is
veaidable at the sole discrstion of either party and the terms of
the agreement may not be used as evidence In any litlgation between
the Partiss.

XYKIV., BIGHATORIES/SERVICE

107. The undersigned rapresentative of Settling Defendant and
the Assistant Attorney General for Enviromment and Natural -
Resources of the Department of Justice certifiy that he or sh&‘is
fully authorized to enter inte the terms and conditions of this
Consent Decres and to execute and legally bind such party to this
document. -

108. Settling Defandant hersby agrees not to oppose entry of
this Consent Decree by this Court or to challenge any provisicn of
+his Consent Decres unless the United States has notifisd the
Settling Defendant in writing that it no longer supporis entry of
the Consent Dacres.

109. Settling Defendant shall identify, on the attached
signature page, the name, address and telephone number of an agent
whe is suthorized to accept service of process by mail on behalf of
that party with respect to all matlers arising'uﬂé@r or velating to

this Consent Decree. Settling Defendant hereby agrees to accept
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service in that manner and to waive the formal service requirementgt
set forth in Rule 4 of the Federal Rules of Civil Procedure and any
applicable local rules of this Court, including, but not limited
to, service of a summons.

50 ORDERED THIS . BAY OF

United States District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of,Unlted States v. Ormet Primary Aluminum Corporation,
relating to the Ormet Corporation Superfund Site,

FOR THE UNITED STATES OF AMERICA

Date: i%’L_ng, jgjyr %éi;iﬂégziiw

¥ 4 LOIY J. JQHIFFER
As®istant Attorney Gensral
Enviroment and MNatural Resourcss
Division
U.8. Department of Justice
Washington, D.C. 20530

pate: f/“’/m//ﬁ’ ' Lol & fabori

ﬂEmLIE LEHNEET
Invireommental Enforcement Section
Envivorment and Natural Rasources
Division
U.5. Department of Justice
Washington, D.C. 20530

Date:

2ssistant United States attorney
Southern District of Ohio
7.8. Deparitment of Justice

" it

e WALDAE V., ADAMEUS
THenienal Administrator, Reglon ¥
U.&. Environmental Protection
Agency
7 West Jackson Bivd.
Chicago, IL 60804-3590
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. Ormet Primary Aluminum Corporation,
relating to the Ormet Corporation Superfund Site.

FOR THE UNITED STATES OF AMERICAH

Date: M\\H\MMMM\\“ﬁMK\

~ 1018 J. SCHIFFER
AsEtetant Abtorney General
Envixonﬁ%ﬁt&an§g§§tural Ragources
Division
U.8. Department of Justice
Washington, D.C. 20530

Date: . e

LESETIHEZ@%@ )
Environmental Bafaorcement Section

Environment and Natural Resources
Divigion

U.5. Department of Justice

Washington, D.C. 20530

Date: =

Aasigtant United St¥tes Attorney
Southern District of Ohio
U.8. Department of Justice

| | / -
Date: 5/‘2//5‘5 | Mﬁ%/ |

VALDAS V. "ADAMKUS
;g;,ﬁﬁgional Administrator, Region V
U.5. Environmental Protection
Agency
77 West Jackson Blvd,
Chicago, IL, 60804-35850
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THE UNDERSIGNED PARTY enters into this Congsent Decree in the

matter of United States v. Ormet Primary Aluminum Corporation,

No. (8.D. Ohio) relating to the Ormet Superfund
Site. .

FOR THE DEFENDANT

Date: August 29, 1995 Ormet Primary Aluminum Corporation

P.0O. Box 178

State Route 7
Hannibal, Chio 43931
{(614) 483-1381

BY: é;fiiﬁf;fk%zxafEéﬁifizzgﬁbﬁﬁgff

E.E. BOYLE ;//
Chairman, President and
Chief Executive Officer

If different from above, the following is the name and addresgs of
Settling Defendant’s agent for service and, if Settling Defendant
has coungel, the name and addresg of Settling Defendant’'s counsel.
Counsel wmay act as agent for ssrvice.

Agent for Service Attorney

Richard &. Wiadman ‘ Richard 5. Wiedman

Eckert Seamans Cherin & Msllotbt Eckert Seamansg Cherin & Mellott
600 CGrant Street £00 Grant Street

pittsburgh, PA 15218 pittsburgh, PA 15219

Settling Defendant shall notify the United States Department of
Justice and U.S5. EPA of any change in the identity or address of
Settling Defendant, its agent for service, or its counsel.



