COUNTY COURT OF COMMON PLEAS
CIVIL DIVISION
HAMILTON COUNTY, OHIO

STATE OF OHIO ex rel., IM PETRO : CASE No: A-0603011

ATTORNEY GENERAL OF OHIO
(Judge Nadel
Plaintiff L
: ‘ 5-:;
| AR 182009 |}
MASS REALTY, LLC, et al. JUDGMENT :
Defendants .

This action came on for trial before the Court, and the issues having been tried
and Findings of Fact and Conclusions of Law having been rendered.

IT IS ORDERED AND ADJUDGED as follows:

On all claims of Plaintiff against Jeffrey J. Robinson, the Court finds in favor of

defendant Jeffrey J. Robinson and he is hereby dismissed with prejudice as a party from

his action. et R
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, On Plaintiff’s claims for injunctive relief against Defendant Mass Realty, Mass o
Realty is ordered to continue testing and to comply with the 2001 Orders. Should Mass \
Realty comply with the 2001 Orders, no penalties will be assessed against it. If Mass //.

Realty fails to comply with the 2001 Orders, penalties will be awarded to Plaintiff. e

s e

The Court finds in favor of the Defendants on the remaining claims of Plaintiff.

Costs to Defendant, Mass Realty.
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John F. G?yton, Esq.

Nicholas §. Bryan, Esq.

Assistant Attorneys General
Environmental Enforcement Section
One Government Center, Suite 1340
Toledo, Ohio 43604-2261

Christopher H. Hurlburt, Esq.
Xanders & Xanders, Co., LP.A.
808 Elm Street, Suite 200
(Cincinnati, Ohio 45202
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HAMILTON COUNTY, OHIO R
STATE OF OHIO, ex. rel. JIM PETRO \ Case No. A0603011
ATTORNEY GENERAL OF OHIO
(Judge Nadel)
Plaintiff
-VS..
MASS REALTY, LLC, et al. : FINDINGS OF FACT AND
CONCLUSIONS OF LAW
Defendants

This matter came on for trial and the Court having heard the evidence, the following is
submitted as the Court’s findings of fact and conclusions of law:

FINDINGS OF FACT

1. Mass Realty, LLC, an Ohiq limited liability company (“Mass”™), purchased 614
Shepherd Drive, Lockland, Ohio (the “Site™) on February §, 2001, The Ohio Environmental
Protection Agency (“EPA™) issued Dircctor’s Final Findings and Orders (“Crders™) to Mass on
February 12, 2001 (#2001 Orders™), directing Mass to perform remediation at the Site to
reimburse the EPA for $89,296.50 in “Response Costs” for its prior activities on the property.
Mass is comprised of two members: Jeffrey J. Robinson and Michael Story.

2. The Site was already subject to EPA Orders at the time of Mass’ purchase. Mass did
not contribute to the contamination on the Site, which is situated amidst a heavily contaminated
area‘.

3. Mass successfully remediated the contamination at the end of 2002 and the EPA gave
Mass permission to shut down the ground water gradient control system (“GWGC”) on the

property as a result,




4. Contamination levels were measured at well MW-3 located within the “Western
Plume” contamination area. Testing from 2002 to present shows that contaminant levels
declined significantly in 2002 and have remained near those levels ever since.

5. The 2001 Orders required Mass to submit eight consecutive quarterly test results to
the Ohio EPA once remediation standards were met before the 2001 Orders would terminate.
While Mass performed tests after remediation, it did not do so quarterly. Mass did retain Tencon
Environmental Services and Kemron Environmental Services after 2003 to test the Site. The
EPA received copies of their results, which showed that the contamination remained
substantially unchanged from its remediated levels in 2002.

6. The present contamination is in a shallow well having a depth of ten feet and it is
unlikely to contaminate the Wyoming Aquifer eighty feet below.

7. The EPA allocates an hourly wage to each contaminated site for every EPA employee
assigned to it, regardless of function, and this hourly wage includes charges for administrative
and overhead costs.

8. The EPA’s collection of administrative expenses as a portion of Response Costs is the
result of an established policy, as set forth in attachments to their annual billings to Mass.

§. No rule has been promulgated by the Ohio EPA pertaining to the collection of
Response Costs and no provisions relating thereto appear in the Ohio Administrative Code.

10. Mass had a checking account at Fifth Third Bank, and checks written on this account
required the signature of both Members. Mass regularly sent various items of correspondence on
company ietterhead andA signed by Jeffrey J. Robinson as a member. Mass filed tax returns for
the years 1999 to present in the name of Mass Realty, LLC.

I1. When Mass acquired the Site, Mass Destruction, LLC, a company owned and

operated by Michael Story, was to lease the building on the property for $5,000.00 per month.




Beginning in 2003, Mass Destruction fell behind on its rental payments, often paying nothing or
substantially less than the full rent owed per month feaving Mass unable to pay for the
monitoring. In addition, unanticipated costs of rehabilitating the building increased project
expenses over $30,000.00 beyond initial estimates.

12. Mass Destruction, LLC had exclusive possession of the Site from 2001 to the end of
2005. Michael Story met regularly with Jeffrey Robinson during this time to discuss Mass®
direction and various plans for complying with the 2001 Orders.

13. During Mass Destruction’s occupancy, Michael Story dealt with Ohio EPA
representatives on Site and also with employees of the Payne Firm, the environmental
engineering company that Mass contracted to handle the Site’s remediation.

14. Mass applied for a loan through the Ohio Water Development Authority (“OWDA”)
to purchase and remediate the Site, and this loan was material to Mass’s decision to purchase the
property. Mass Destruction’s failure to pay rent, however, left the company unable to comply
with the 2001 Orders.

1S. Proceeds of the OWDA loan were used to remediate and monitor the site.

16. The State of Ohie and the EPA have suffered no injury or loss relating to Mass’
noncompliance.

17. There is no evidence in the record that water from the western plume on the Mass
Site is mixing with any shallow underground waters of deeper well waters, including water from
the Wyoming Aquifer located eighty feet below.

18. There is no evidence in the record that water from the western plume or the
contaminants in it have been directly or indirectly responsible for any illness, diseasé, or other

threat to human health or safety, or to the environment.




19. There is no evidence in the record that the water or contaminants in the westermn
plurie constitute hazardous wastes or waters of the state.

20. Itis possible that the source of the contamination in the Western Plume is originating
from a location not on the Site, and the EPA knew this possibility at the time Mass purchased the
Property but did not disclose it to the Defendants.

CONCLUSIONS OF LAW

1. O.R.C. 5373413, 6111.07, and-ﬁl 11.99, under which the EPA is proceeding, contain
no provisions authorizing the Director to collect Response Costs.

2. As acreature of statute, the Ohio EPA has only such authority as is conferred upon it
by the General Assembly. EPA may not recover Response Charges from Defendants.

3. Under O.R.C. Chapter 1701, et seq., corporations are required to keep minute books of
sharcholder meetings, prepare and retain annnal reports, and hold annual shareholder meetings.
Limited liability companies are governed by O.R.C. Chapter 1705, which contains no such
requirements.

4. Generally, the debts, obligations, and liabilities of a limited liability company are
solely the responsibility of the limited liability company.

5. There is insufficient evidence to show that Jeffrey J. Robinson’s control over Mass
was such to hold him liable for its obligations.

6. There is also insufficient evidence to establish Robinson used Mass to perpetuate a
fraud on the EPA.

7. OR.C. 3734.13(C) allows the assessment of fines up to $10,000.00 per day for the
violation of Chapter 3734,

8. O.R.C. 6111.01(h} exempts from the definition of waters of the state those “private

waters that do not combine or effect a junction with natural surface or underground waters.”




9. Since there is no evidence in the record that the Western Plume contaminants meet the
eriteria of either 3734.01 or 6111.01(h), they are not hazardous wastes affecting waters of thp
state and are not subject to the penalty provisions of the Code.

10. ‘The EPA did not disclose the possibility to Mass that the contamination of the
western plume could be originating off-Site, giving Mass reason to investigate neighboring
properties before agreeing to the 2001 Orders.

11. All claims of Plaintiff against Jeffrey J. Robinson, the Court finds in favor of
Defendant Jeffrey J. Robinson and he should be di_smissed as a party from this action.

12. On Plaintiff’s claims for injunctive relief against Defendant Mass, Mass should be
ordered to continue testing and to comply with the 2001 Orders. Should Mass comply with the
2001 Qrders, no penalties should be assessed against it because of its prior breach. If Mass fails
to comply with the 2001 Orders, penalties should be awarded to Plaintiff.

13. The Court finds in favor of the Defendants on the remaining claims of Plainaff.
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