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Part I:Part I:

Why this is ImportantWhy this is ImportantWhy this is ImportantWhy this is Important



C GC GFederal Clean Water Act GoalsFederal Clean Water Act Goals

National water quality objective, as contained in National water quality objective, as contained in 
the Federal Clean Water Act is:the Federal Clean Water Act is:the Federal Clean Water Act, is: the Federal Clean Water Act, is: 

" t t d i t i th" t t d i t i th h i lh i l h i lh i l"... to restore and maintain the "... to restore and maintain the chemicalchemical, , physicalphysical, , 
and and biologicalbiological integrity of the Nation's waters."integrity of the Nation's waters."



Reference ReachesReference ReachesReference ReachesReference Reaches
 Water Quality criteria is based on reference Water Quality criteria is based on reference 

h d fi d th “b t tt i blh d fi d th “b t tt i blreaches  defined as the “best attainable reaches  defined as the “best attainable 
condition” for a region of the state.condition” for a region of the state.

 “Reference condition” does not reflect pristine “Reference condition” does not reflect pristine 
prepre European settlementEuropean settlementprepre--European settlement.European settlement.

 Ohi EPA h id tifi d f h iOhi EPA h id tifi d f h i Ohio EPA has identified reference reaches in Ohio EPA has identified reference reaches in 
various locations of the state.various locations of the state.
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Five Most Common Causes ofFive Most Common Causes ofFive Most Common Causes of Five Most Common Causes of 
Stream Impairment Stream Impairment 



CCCommon Wetland FunctionsCommon Wetland Functions

 Wildlife HabitatWildlife Habitat
Fl d t t tiFl d t t ti Flood water retentionFlood water retention

 Pollutant filtering and treatmentPollutant filtering and treatment
 Groundwater rechargeGroundwater recharge
 Recreation Recreation –– huntinghunting
 EducationEducation



OOWetlandsWetlands Loss in OhioLoss in Ohio

 90% loss of wetlands in Ohio since 1700s90% loss of wetlands in Ohio since 1700s

 5,000,000 acres to approximately 482,000 acres 5,000,000 acres to approximately 482,000 acres 
remaining todayremaining todayg yg y

 Most loss occurred in the Black Swamp in NWMost loss occurred in the Black Swamp in NW Most loss occurred in the Black Swamp in NW Most loss occurred in the Black Swamp in NW 
Ohio for agricultural purposesOhio for agricultural purposes



G SG SGreat Black SwampGreat Black Swamp



Part II:Part II:

Federal and State Statutes and Federal and State Statutes and 
RegulationsRegulations



SSFederal and State Law Federal and State Law 

 Federal Law Federal Law –– Clean Water Act Sections 404 Clean Water Act Sections 404 
and 401and 401and 401and 401

 Ohio Revised Code 6111 (for both wetlandsOhio Revised Code 6111 (for both wetlands Ohio Revised Code 6111 (for both wetlands Ohio Revised Code 6111 (for both wetlands 
regulated under the CWA and isolated wetlands regulated under the CWA and isolated wetlands 
regulated only under state law)regulated only under state law)g y )g y )



Federal Clean Water ActFederal Clean Water Act
CWA Section 404 CWA Section 404 –– US Army Corps of EngineersUS Army Corps of Engineers

•• Issue jurisdictional determinations to determine water regulated Issue jurisdictional determinations to determine water regulated 
under the CWAunder the CWA

•• Conduct 21 point general public interest review including Conduct 21 point general public interest review including 
streams, wetlands, floodplains, historic properties, navigation, streams, wetlands, floodplains, historic properties, navigation, 
recreation, food and fiber production, shore line erosion…..recreation, food and fiber production, shore line erosion…..

CWA Section 401 CWA Section 401 –– State Water Quality Certification AgenciesState Water Quality Certification Agencies (in (in 
Ohio Ohio –– Ohio EPA)Ohio EPA)

Certify that proposed action does not interfere with state Certify that proposed action does not interfere with state 
designated water quality standardsdesignated water quality standards



Regulated ActivitiesRegulated ActivitiesRegulated ActivitiesRegulated Activities

•• 404/401 permits required for activities involving 404/401 permits required for activities involving 
the discharge of dredged or fill material into the discharge of dredged or fill material into 
waters of the US below the Ordinary High Water waters of the US below the Ordinary High Water 
mark (OHWM)mark (OHWM)



Ordinary High Water Mark Ordinary High Water Mark ––
StreamsStreamsStreams Streams 



Ordinary High Water Mark Ordinary High Water Mark ––
WetlandsWetlands see wetland boundarysee wetland boundaryWetlands Wetlands see wetland boundarysee wetland boundary



NonNon--404/401 Regulated Activities404/401 Regulated Activities

 Ditch maintenance Ditch maintenance –– not regulated if there is no not regulated if there is no 
“discharge “ of dredge of fill material“discharge “ of dredge of fill material

 Tree clearing not regulated if no mechanized Tree clearing not regulated if no mechanized 
l d l il d l iland clearingland clearing

 Normal farming and silviculture activities not Normal farming and silviculture activities not 
regulated regulated 



Isolated Wetlands Not RegulatedIsolated Wetlands Not RegulatedIsolated Wetlands Not Regulated Isolated Wetlands Not Regulated 
Under the Federal Clean Water ActUnder the Federal Clean Water Act
 Solid Waste Authority of Northern Cook County Solid Waste Authority of Northern Cook County ––

2001 (SWANCC)2001 (SWANCC)
Wetlands that are “isolated” for navigable waters are Wetlands that are “isolated” for navigable waters are 

not regulated under the Federal CWA, and cannot be not regulated under the Federal CWA, and cannot be 
considered jurisdictional based solely on the presenceconsidered jurisdictional based solely on the presenceconsidered jurisdictional based solely on the presence considered jurisdictional based solely on the presence 
of migratory birds of migratory birds 



Rapanos Rapanos 

 2006 US Supreme Court ruling in response to 2006 US Supreme Court ruling in response to 
legal challenge to federal jurisdiction to regulate legal challenge to federal jurisdiction to regulate 
certain streamscertain streams

 US Army Corps of Engineers develops a new US Army Corps of Engineers develops a new 
procedure to determine jurisidictional status of procedure to determine jurisidictional status of 
t d tl dt d tl dstreams and wetlandsstreams and wetlands



ffTypes of Federal PermitsTypes of Federal Permits

•• General Permits General Permits (for project with minimal impacts)(for project with minimal impacts)
▫▫ Nationwide permits  (activity based)Nationwide permits  (activity based)
▫▫ Letter of PermissionLetter of Permission
▫▫ Regional PermitsRegional Permits

•• Individual Permits Individual Permits (requires a rigorous analysis)(requires a rigorous analysis)
▫▫ Section 404 permit (USACE)Section 404 permit (USACE)
▫▫ Section 401 WQC (Ohio EPA)Section 401 WQC (Ohio EPA)



OOOhio EPA Nationwide PermitsOhio EPA Nationwide Permits
 Wetlands  Wetlands  

Must be under ½ acres of Cat 1 or 2 wetlandsMust be under ½ acres of Cat 1 or 2 wetlands
N i t t C t 3 tl d th i dN i t t C t 3 tl d th i dNo impacts to Cat 3 wetlands authorizedNo impacts to Cat 3 wetlands authorized

 StreamsStreams Streams Streams 
Must be < 500 linear feet of total impact Must be < 500 linear feet of total impact 
< 200 lf of impacts to intermittent or perennial streams< 200 lf of impacts to intermittent or perennial streamsp pp p
<300 lf. of impacts to ephemeral streams<300 lf. of impacts to ephemeral streams

S /6/0 WQC f N i id P i f iS /6/0 WQC f N i id P i f iSee 7/6/07 WQC of Nationwide Permit for exceptionsSee 7/6/07 WQC of Nationwide Permit for exceptions



SS CCPermitting Scenarios Permitting Scenarios -- CWACWA
 If less than 0.1 acres and no Cat 3 wetlands If less than 0.1 acres and no Cat 3 wetlands –– then no then no 

notificationnotification

 Activity could qualify for coverage under NWPs for Activity could qualify for coverage under NWPs for 
both 404 and 401 WQCboth 404 and 401 WQC

 Activity could qualify for coverage under NWP for 404 Activity could qualify for coverage under NWP for 404 
but require individual 401 WQC but require individual 401 WQC 

 Activity could require both individual 404 permit and Activity could require both individual 404 permit and 
401 WQC401 WQC401 WQC401 WQC



List of Key State StatutesList of Key State Statutes

 6111.02 6111.02 –– .029 Isolated Wetlands.029 Isolated Wetlands
 6111.12  6111.12  -- AntidegAntideggg
 6111.3 6111.3 –– Application for water quality cert.Application for water quality cert.



List of Key RulesList of Key Rules

 OAC 3745OAC 3745--1 1 –– Water Quality StandardsWater Quality Standards
 OAC 3745OAC 3745--11-- 5050--54:  Wetland Antidegradation54:  Wetland Antidegradationgg
 OAC OAC –– 37453745--32:  401 Water Quality Certification: 32:  401 Water Quality Certification: 

 Proposed rulesProposed rules Proposed rulesProposed rules
 401/Wetland/Stream Mitigation (OAC 3745401/Wetland/Stream Mitigation (OAC 3745--1, 37451, 3745--32 and 374532 and 3745--45): 45): 

http://www.epa.ohio.gov/dsw/rules/draft_401wetland_feb06.aspxhttp://www.epa.ohio.gov/dsw/rules/draft_401wetland_feb06.aspx

 Water Quality Standards (OAC 3745Water Quality Standards (OAC 3745--1): 1): 
http://www.epa.ohio.gov/dsw/rules/draft_wqs_aug08.aspxhttp://www.epa.ohio.gov/dsw/rules/draft_wqs_aug08.aspx

 Section 401 Water Quality Certifications (OAC 3745Section 401 Water Quality Certifications (OAC 3745 32 and 45):32 and 45): Section 401 Water Quality Certifications (OAC 3745Section 401 Water Quality Certifications (OAC 3745--32 and 45): 32 and 45): 
http://www.epa.ohio.gov/dsw/rules/draft_401_sep08.aspxhttp://www.epa.ohio.gov/dsw/rules/draft_401_sep08.aspx



Part III:Part III:

Stream and Wetland Stream and Wetland 
Assessment ToolsAssessment Tools



ffWetland DefinitionWetland Definition

 “Those areas that are inundated or saturated by “Those areas that are inundated or saturated by yy
surface or ground water at a frequency and surface or ground water at a frequency and 
duration that are sufficient to support, and that duration that are sufficient to support, and that 
under normal circumstances does support, a under normal circumstances does support, a 
prevalence of vegetation typically adapted for prevalence of vegetation typically adapted for 
life in saturated soil conditions ”life in saturated soil conditions ”life in saturated soil conditions.     life in saturated soil conditions.     



Wetland DelineationWetland Delineation

 In order for an area to be a legally defined In order for an area to be a legally defined 
wetland (jurisdictional and isolated) it must meet wetland (jurisdictional and isolated) it must meet 
all three of the following criteria:all three of the following criteria:

1.1. > 50% hydrophytic vegetation> 50% hydrophytic vegetation
2.2. Have hydric soilsHave hydric soils
3.3. Presence, or indicators, of hydrologyPresence, or indicators, of hydrology



Wetland in SummerWetland in SummerWetland in SummerWetland in Summer



S W tl d i L t Wi tS W tl d i L t Wi tSame Wetland in Late WinterSame Wetland in Late Winter



Wetland Assessment ToolsWetland Assessment Tools

 Ohio Rapid Assessment Method (ORAM)Ohio Rapid Assessment Method (ORAM)p ( )p ( )
Measures “intactness” of a wetlandMeasures “intactness” of a wetland

 Vegetative Index of Biotic Integrity (VIBI)Vegetative Index of Biotic Integrity (VIBI)
Based on plant species diversityBased on plant species diversity

 Amphibian Index of Biotic Integrity (AIBI)Amphibian Index of Biotic Integrity (AIBI)
Based on amphibian speciesBased on amphibian species



ORAM FormORAM FormORAM FormORAM Form



Vegetative Index of Biotic Integrity Vegetative Index of Biotic Integrity 
(VIBI)(VIBI)(VIBI)(VIBI)

 Intensive survey of all plant species and Intensive survey of all plant species and 
communities within a wetlandcommunities within a wetland

 Must be conducted in growing season June 15Must be conducted in growing season June 15--g gg g
September 15 in order to identify plantsSeptember 15 in order to identify plants



Amphibian Index of Biotic IntegrityAmphibian Index of Biotic IntegrityAmphibian Index of Biotic Integrity Amphibian Index of Biotic Integrity 
(AIBI)(AIBI)

 Assess amphibian populations residing within a Assess amphibian populations residing within a 
wetlandwetlandwetlandwetland



Wetland CategorizationWetland CategorizationWetland CategorizationWetland Categorization
ORAM score in parenthesisORAM score in parenthesis

 Category 1: (0Category 1: (0--29) lowest quality29) lowest quality
 Gray Zone:  (30Gray Zone:  (30--34.9)34.9)

M difi d C t 2 (35M difi d C t 2 (35 44 9) di t b d C t 244 9) di t b d C t 2 Modified Category 2: (35Modified Category 2: (35--44.9) disturbed Cat 244.9) disturbed Cat 2
 Category 2: (45Category 2: (45--59.9) score medium quality, most 59.9) score medium quality, most 

commoncommoncommoncommon
 Gray Zone: (60Gray Zone: (60--64.9)64.9)
 Category 3:  (65Category 3:  (65--100) high quality, not as frequent100) high quality, not as frequent
 High correlation between ORAM, VIBI and AIBI scoresHigh correlation between ORAM, VIBI and AIBI scores
 Gray zone: assume next highest category unless Gray zone: assume next highest category unless 

d t i d th i th VIBI AIBId t i d th i th VIBI AIBIdetermined otherwise thru VIBI or AIBIdetermined otherwise thru VIBI or AIBI



Category 1 WetlandCategory 1 Wetlandg yg y



C t 2 W tl dC t 2 W tl dCategory 2 WetlandCategory 2 Wetland



Category 3 WetlandCategory 3 WetlandCategory 3 WetlandCategory 3 Wetland



Stream ClassificationStream Classification
 Existing Stream Use Designations listed in the Water Existing Stream Use Designations listed in the Water 

Quality StandardsQuality Standards

 Exceptional Warmwater Habitat Exceptional Warmwater Habitat -- < 10% of all streams in < 10% of all streams in 
Ohio Ohio 

 Warmwater Habitat Warmwater Habitat –– most commonmost common
 Modified WWH (AMD, ditch maintenance)Modified WWH (AMD, ditch maintenance)
 Limited Resource WaterLimited Resource Water –– degradeddegraded Limited Resource Water Limited Resource Water degradeddegraded
 Cold Water Habitat Cold Water Habitat –– fish adapted to cooler temperaturesfish adapted to cooler temperatures
 Season SalmonidSeason Salmonid



Stream Assessment ToolsStream Assessment Tools
 Undesignated streams require a use attainability Undesignated streams require a use attainability 

l i (UAA)l i (UAA)analysis (UAA)analysis (UAA)

Q lit ti H bit t E l ti I d (QHEI)Q lit ti H bit t E l ti I d (QHEI) Qualitative Habitat Evaluation Index (QHEI)Qualitative Habitat Evaluation Index (QHEI)
Describes potential to support fish based on habitatDescribes potential to support fish based on habitat

 Index of Biotic Integrity (IBI)Index of Biotic Integrity (IBI)
Evaluates fish populationsEvaluates fish populationsEvaluates fish populationsEvaluates fish populations

 Invertebrate Community Index  (ICI)Invertebrate Community Index  (ICI)
Evaluates benthic marcoinvertebrates Evaluates benthic marcoinvertebrates 



Fish SamplingFish Sampling



Fish SamplingFish Sampling

B M h d

Ohio EPA Fish Assemblage Methods:  Field 
Procedures

Boat Methods
Small to Large River 
Boat Methods

Ohio ROhio R

Lake Erie
Near shore 

Wading/Headwater Methods

Ohio R.Ohio R.

4 WD
Vehicle

Wading Methods –
Effort is standardized 
by distance sampledWading/Headwater Methodsw/winch 
by distance sampled

Boat Methods -
Logistics can All samples are processedLogistics can 
be intensive.

All samples are processed  
in the field



Macroinvertebrate SamplingMacroinvertebrate Sampling
Ohio EPA Macroinvertebrate Methods: Field ProceduresOhio EPA Macroinvertebrate Methods:  Field Procedures

Artificial substrates are set for a six-
week exposure (July-Sept. index 
period)

Artificial substrates are placed in
in run habitat with constant current. p )

The artificial substrates are retrieved, 
preserved and returned to the

A qualitative dip net/hand pick 
method is used to supplement the 

tifi i l b t t t dpreserved and returned to the 
laboratory for processing. 

artificial substrates or as a stand 
alone evaluation. 



EWH, WWH, MWHEWH, WWH, MWH



Primary Headwater Habitat (PHWH)Primary Headwater Habitat (PHWH)Primary Headwater Habitat (PHWH) Primary Headwater Habitat (PHWH) 
Streams   <1 Sq mileStreams   <1 Sq mile

•• Class I Class I –– Ephemeral flow Ephemeral flow 
▫▫ Little or no biota, process nutrients, store flood water, source Little or no biota, process nutrients, store flood water, source 

f i t i lf i t i lof organic materialof organic material

Class IIClass II Seasonal flow regimeSeasonal flow regime•• Class II Class II –– Seasonal flow regimeSeasonal flow regime
▫▫ Support amphibians and aquatic insectsSupport amphibians and aquatic insects

•• Class III Class III –– Permanent cold water flow regimePermanent cold water flow regime
▫▫ Support cool water adapted amphibians and aquatic insectsSupport cool water adapted amphibians and aquatic insects



Class 1Class 1



Class 2Class 2Class 2Class 2



Class 3Class 3



Northern dusky/LongNorthern dusky/Long--tailed tailed 



Cautionary Note Cautionary Note –– Biology Trumps HabitatBiology Trumps HabitatCau o a y o eCau o a y o e o ogy u ps ab ao ogy u ps ab a
Spring Feed Class 3 Stream Shown BelowSpring Feed Class 3 Stream Shown Below



Part IV: Part IV: 

The Individual 401 Water Quality The Individual 401 Water Quality 
Certification and Isolated WetlandsCertification and Isolated WetlandsCertification and Isolated Wetlands Certification and Isolated Wetlands 

Permit Review ProcessesPermit Review Processes



Scope of 401/Isolated WetlandsScope of 401/Isolated WetlandsScope of 401/Isolated Wetlands Scope of 401/Isolated Wetlands 
ReviewsReviews

 Housing, power plants, roads, industrial sites, Housing, power plants, roads, industrial sites, 
shopping malls warehouses landfills fleetingshopping malls warehouses landfills fleetingshopping malls, warehouses, landfills, fleeting shopping malls, warehouses, landfills, fleeting 
facilities, power lines and gas lines, sewers, coal facilities, power lines and gas lines, sewers, coal 
mining, subdivisions, etc…mining, subdivisions, etc…

 Anything built in stream or wetlands below the Anything built in stream or wetlands below the 
OHWMOHWMOHWMOHWM



401 W t Q lit C tifi ti401 W t Q lit C tifi ti401 Water Quality Certification 401 Water Quality Certification 
Major StepsMajor Stepsj pj p

•• PrePre--application coordination application coordination –– not required but usually helpful)not required but usually helpful)

•• Submit 401 application to Ohio EPASubmit 401 application to Ohio EPASubmit 401 application to Ohio EPA Submit 401 application to Ohio EPA 

•• Requires jurisdictional determination and Corps public notice)Requires jurisdictional determination and Corps public notice)

•• 15 day Completeness Review of application15 day Completeness Review of application

•• Once complete* Once complete* -- Public Notice and Comment (30 days)Public Notice and Comment (30 days)

•• Site visit as necessary (>90 % of sites require a site visit)Site visit as necessary (>90 % of sites require a site visit)

•• Public Hearing (if requested or deemed necessary by Ohio EPAPublic Hearing (if requested or deemed necessary by Ohio EPA 45 days)45 days)•• Public Hearing (if requested or deemed necessary by Ohio EPA Public Hearing (if requested or deemed necessary by Ohio EPA -- 45 days)45 days)

•• Prepare Response to Comments Prepare Response to Comments 

•• Act on application for WQCAct on application for WQC

•• Post certification followPost certification follow--up (Compliance and mitigation)up (Compliance and mitigation)



401 Water Quality Certification Major401 Water Quality Certification Major401 Water Quality Certification Major 401 Water Quality Certification Major 
ConsiderationsConsiderations

 Ohio EPA is Ohio EPA is neitherneither for or against a Project for or against a Project 
(our decision is based on water quality impacts)(our decision is based on water quality impacts)

 Project popularity is not a factor in our decisionProject popularity is not a factor in our decision

 Ohio EPA is not a land use planning agency and Ohio EPA is not a land use planning agency and 
doesn’t get involved in local zoning issuesdoesn’t get involved in local zoning issues

 Use of labor/nonUse of labor/non--labor workers is not consideredlabor workers is not considered



401 Water Quality Certification Major401 Water Quality Certification Major401 Water Quality Certification Major 401 Water Quality Certification Major 
ConsiderationsConsiderations

 What is the quality of streams and wetlands?What is the quality of streams and wetlands?
 What is the nature/extent of the proposedWhat is the nature/extent of the proposed What is the nature/extent of the proposed What is the nature/extent of the proposed 

impacts?impacts?
 Are there direct/indirect impacts?Are there direct/indirect impacts? Are there direct/indirect impacts?Are there direct/indirect impacts?
 Have impacts been avoided or minimized?Have impacts been avoided or minimized?
 What is the justification for proposed impacts?What is the justification for proposed impacts?j p p pj p p p
 What is the proposed mitigation?What is the proposed mitigation?



Antidegradation ReviewAntidegradation Review
Allows the director to authorize a lowering of water Allows the director to authorize a lowering of water 

quality after :quality after :

 an alternatives analysisan alternatives analysis
 i t t l ii t t l i intergovernmental reviewintergovernmental review
 public involvementpublic involvement

 AndAnd director determines the project will not result director determines the project will not result 
in violation of aquatic life use designationin violation of aquatic life use designationin violation of aquatic life use designationin violation of aquatic life use designation



CCWetlands CriteriaWetlands Criteria

 No impacts to Category 3 wetlands may be No impacts to Category 3 wetlands may be 
authorized unless the applicant demonstratesauthorized unless the applicant demonstratesauthorized unless the applicant demonstrates authorized unless the applicant demonstrates 
the project satisfies a “public need”the project satisfies a “public need”



Antidegradation ReviewAntidegradation ReviewAntidegradation ReviewAntidegradation Review
Alternative AnalysisAlternative Analysis

1)1) Preferred AlternativePreferred Alternative –– greatest impactgreatest impact

2)2) Minimal Degradation AlternativeMinimal Degradation Alternative –– reduce impacts reduce impacts 
from preferred alternative (may offer more than one from preferred alternative (may offer more than one 
minmin deg alternative)deg alternative)minmin--deg alternative)deg alternative)

3)3) NonNon--degradation Alternativedegradation Alternative –– no impactno impact)) gg pp

4)4) Mitigative technique Mitigative technique –– to offset unavoidable impactsto offset unavoidable impacts



Alternatives AnalysisAlternatives AnalysisAlternatives AnalysisAlternatives Analysis
 Alternatives will vary from project to project andAlternatives will vary from project to project and Alternatives will vary from project to project and Alternatives will vary from project to project and 

project type to project typeproject type to project type

 Example Example –– pipeline pipeline 
 PreferredPreferred –– open cut all water bodiesopen cut all water bodies Preferred  Preferred  –– open cut all water bodiesopen cut all water bodies
 Minimal Degradation Minimal Degradation –– some open cut some some open cut some 

trenchless crossingstrenchless crossingstrenchless crossingstrenchless crossings
 NonNon--degradation degradation –– all trenchless crossingsall trenchless crossings



Alternatives AnalysisAlternatives AnalysisAlternatives AnalysisAlternatives Analysis

Example Example 
PreferredPreferredPreferred Preferred 
AlternativeAlternative



Alternatives AnalysisAlternatives AnalysisAlternatives AnalysisAlternatives Analysis

Example Example 
Minimal DegMinimal DegMinimal Deg.Minimal Deg.
AlternativeAlternative



Alternatives AnalysisAlternatives AnalysisAlternatives AnalysisAlternatives Analysis

E lE lExampleExample
NonNon--DegDeggg
AlternativeAlternative



Intergovernmental ReviewIntergovernmental Review

 A copy of the 401 application is shared with the A copy of the 401 application is shared with the py pppy pp
Ohio Department of Natural Resources, the US Ohio Department of Natural Resources, the US 
Fish and Wildlife Service, and OEPA, Division of Fish and Wildlife Service, and OEPA, Division of 
D i ki d G d W tD i ki d G d W tDrinking and Ground WaterDrinking and Ground Water



Public ParticipationPublic Participation

 An announcement is published in the Legal Notices  in the An announcement is published in the Legal Notices  in the 
newspaper with the widest circulation in the county in newspaper with the widest circulation in the county in 
which the project is locatedwhich the project is locatedwhich the project is located.which the project is located.

 Copies of the public notice sent to established mailing lists Copies of the public notice sent to established mailing lists 
for a county or regionfor a county or regionfor a county or region. for a county or region. 

 Public has thirty days to submit comments from day the Public has thirty days to submit comments from day the 
public notice appears in the newspaperpublic notice appears in the newspaperpublic notice appears in the newspaper. public notice appears in the newspaper. 

 Public may request a formal public hearingPublic may request a formal public hearing



MitigationMitigation

 Can only be considered after determination that Can only be considered after determination that 
impacts are allowableimpacts are allowable

 Mitigation cannot be used to justify impactsMitigation cannot be used to justify impacts

 If impacts are too severe, no amount of mitigation If impacts are too severe, no amount of mitigation p gp g
can be used to allow the impactscan be used to allow the impacts



Antidegradation ReviewAntidegradation ReviewAntidegradation Review Antidegradation Review 
Wetland MitigationWetland Mitigation

•• Mitigation TechniquesMitigation Techniques
•• OnOn--Site (on the property or within one mile from the site Site (on the property or within one mile from the site 

in the same watershed)in the same watershed)in the same watershed)in the same watershed)
•• OffOff--Site not at a bank (greater than one mile from the Site not at a bank (greater than one mile from the 

site)site)
•• BanksBanksBanksBanks

•• Monitoring for at least 5 years (10 years for Monitoring for at least 5 years (10 years for 
f t d iti ti tl d )f t d iti ti tl d )forested mitigation wetlands)forested mitigation wetlands)

•• Require mitigation wetlands be of equal of higherRequire mitigation wetlands be of equal of higher•• Require mitigation wetlands be of equal of higher Require mitigation wetlands be of equal of higher 
quality than impacted wetlandsquality than impacted wetlands



Antidegradation ReviewAntidegradation ReviewAntidegradation Review Antidegradation Review 
Stream MitigationStream Mitigation

 Consider onConsider on--site restoration or relocationsite restoration or relocation

 OffOff--site 1.5:1 Mitigation Ratiosite 1.5:1 Mitigation Ratio
RestorationRestoration
PreservationPreservation

 New stream mitigation rules are under New stream mitigation rules are under gg
considerationconsideration



401 W t Q lit C tifi ti401 W t Q lit C tifi ti401 Water Quality Certification 401 Water Quality Certification 
Possible Outcomes of 401 ReviewPossible Outcomes of 401 Review
 Project approved as is (any alternative Project approved as is (any alternative 

presented in the application)presented in the application)presented in the application)presented in the application)

 Project approved with modificationsProject approved with modifications Project approved with modificationsProject approved with modifications

 Project deniedProject deniedjj

 Project withdrawnProject withdrawnjj



Isolated WetlandsIsolated WetlandsIsolated Wetlands Isolated Wetlands 
::



Significant Legal CasesSignificant Legal Cases
 January 2001 January 2001 –– US Supreme Court ruling in the US Supreme Court ruling in the 

Solid Waste Agency of North Cook County Solid Waste Agency of North Cook County 
(SWANCC) case removes “isolated” wetlands (SWANCC) case removes “isolated” wetlands 
from jurisdiction under the CWA from jurisdiction under the CWA 

 July 2001 July 2001 -- Governor Taft signs HB 231 into law Governor Taft signs HB 231 into law 
ti Ohi EPA th it t l t ti ititi Ohi EPA th it t l t ti itigranting Ohio EPA authority to regulate activities granting Ohio EPA authority to regulate activities 

in “isolated” wetlands in “isolated” wetlands 



Isolated WetlandsIsolated Wetlands
 3 levels of review for isolated wetlands3 levels of review for isolated wetlands

Level 1 Level 2 Level 3

<= ½ acre of 
CAT 1 or 2 
wetlands

>½ acre of 
CAT1 wetlands 
or

>3 acres of CAT 
2 wetlands 
orwetlands or

>½ and <= 3 
acres of CAT 2 
wetlands

or
any CAT 3 
wetlands

30 day review
wetlands  
90 day review 180 day review



Level 1 ReviewLevel 1 Review
 Requires a PreRequires a Pre--Activity Notification (PAN)Activity Notification (PAN)
 Still requires JD from the CorpsStill requires JD from the Corpsq pq p
 Automatically approved with in 30 daysAutomatically approved with in 30 days
 Must submit level 2 application if notified thatMust submit level 2 application if notified that Must submit level 2 application if notified that Must submit level 2 application if notified that 

project does not qualify for Level 1project does not qualify for Level 1
 Applicant can mitigate at a bank without objectionApplicant can mitigate at a bank without objection Applicant can mitigate at a bank without objection Applicant can mitigate at a bank without objection 

of the Director of the Director 



Level 2 ReviewLevel 2 Review

 Requires PAN/ JD letter from the CorpsRequires PAN/ JD letter from the Corps

 Requires an alternatives analysis and avoidance Requires an alternatives analysis and avoidance 
of high quality wetlandsof high quality wetlands

 Review within 90 daysReview within 90 daysyy



Level 3 ReviewLevel 3 Review

 Essentially identical to an individual 401 review Essentially identical to an individual 401 review 
under Antidegradation Rulesunder Antidegradation Rules

 Review within 180 daysReview within 180 days



Part V What’s New/What’s NextPart V What’s New/What’s Next



0101401 is constantly evolving401 is constantly evolving
 1996 Antidegradation Rule revisions1996 Antidegradation Rule revisions
 Wetland AntidegradationWetland Antidegradationgg
 2001 SWANCC Ruling2001 SWANCC Ruling–– isolated wetlandsisolated wetlands
 2005 Budget Bill and Process Revisions2005 Budget Bill and Process Revisions 2005 Budget Bill and Process Revisions2005 Budget Bill and Process Revisions
 2006 Rapanos Ruling 2006 Rapanos Ruling 
 2007 Tulloch Ruling2007 Tulloch Ruling 2007 Tulloch Ruling 2007 Tulloch Ruling 
 Corps/USEPA Wetland Mitigation RuleCorps/USEPA Wetland Mitigation Rule



0101401 is constantly evolving401 is constantly evolving

 Primary Headwater Stream AssessmentsPrimary Headwater Stream Assessments
 Current Stream/Wetland Rule WorkgroupsCurrent Stream/Wetland Rule Workgroups Current Stream/Wetland Rule WorkgroupsCurrent Stream/Wetland Rule Workgroups
 Stream Mitigation rulesStream Mitigation rules

Di i ith th AG it diDi i ith th AG it di Discussion with the AG community regarding Discussion with the AG community regarding 
ditch maintenanceditch maintenance

 Cumulative Impacts Cumulative Impacts 
 Seek better integration with storm water, TMDLsSeek better integration with storm water, TMDLs



Major Program DevelopmentMajor Program DevelopmentMajor Program Development Major Program Development 
Initiative UnderwayInitiative Underway

 Formal preFormal pre--applicationapplication
 Revised 401 application form and guidance Revised 401 application form and guidance pp gpp g

documentdocument
 Possible electronic application formPossible electronic application form
 Tiered reviewsTiered reviews
 Technical Review CriteriaTechnical Review Criteria
 Web Page redesignWeb Page redesign
 External TrainingExternal Traininge a a ge a a g



How can you expedite the reviewHow can you expedite the review

 Complete application first timeComplete application first time
 Complete, accurate stream and wetland Complete, accurate stream and wetland pp

assessment done during proper seasonassessment done during proper season
 Meaningful alternatives analysisMeaningful alternatives analysis
 Appropriate mitigation plansAppropriate mitigation plans
 Notify agency of changes to designNotify agency of changes to designy g y g gy g y g g







C fC fMy Contact InformationMy Contact Information

 Tom HarcarikTom Harcarik
 614/644614/644--2139  (Office 2139  (Office -- Direct)Direct)(( ))
 614/644614/644--2001 (DSW Main Line)2001 (DSW Main Line)
 614/644614/644--2745 (DSW Fax)2745 (DSW Fax)( )( )

 tom.harcarik@epa.state.oh.ustom.harcarik@epa.state.oh.us tom.harcarik@epa.state.oh.ustom.harcarik@epa.state.oh.us


