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Early Stakeholder Outreach – Wetland Antidegradation 

For DSW’s Water Quality Standards Program OAC 3745-1-54 

What rulemaking is Ohio EPA considering? 
Ohio EPA is considering amendments to one existing rule in the water quality standards Chapter 3745-1 that addresses 
antidegradation requirements for discharges/impacts to wetlands, Ohio Administrative Code (OAC) 3745-1-54.  The intent of the 
rule is to maintain and protect wetland designated uses such that degradation through impacts does not result in the net loss of 
wetland acreage or functions.   

Why is the rule being reviewed; what types of changes are being considered? 
On June 5, 2012, the Governor signed into law Senate Bill 294, the Agency’s Omnibus  Bill.  Included in this bill were revisions to Ohio 
Revised Code (ORC) sections pertaining to wetlands that necessitate rule revisions by Ohio EPA.  In general, the revisions allow the 
state or any other approved entity to create an in-lieu fee mitigation program and allows in-lieu fee to be used as required 
mitigation for Section 401 Water Quality Certifications and Isolated Wetlands permits.  The revisions also set a defined mitigation 
hierarchy preference for Section 401 Water Quality Certifications and Isolated Wetlands permits and require the Agency to adopt 
this hierarchy in rule.  The following is a summary of pertinent ORC revisions:  

 Revisions to ORC Section 6111.025 grants Ohio Department of Natural Resources (ODNR) the authority to establish and 
operate a wetland mitigation bank and grants Ohio EPA and ODNR the authority to establish and operate an in-lieu fee 
mitigation program for isolated wetlands.  Any other private or public entity may also develop a mitigation bank or in lieu 
fee program provided it is approved by Ohio EPA.  ORC Section 6111.025 also requires Ohio EPA, in consultation with 
ODNR, to approve and publish a list of approved wetland mitigation banks and in lieu fee mitigation programs to be used 
by applicants for state isolated wetlands permits for mitigation purposes. 

 Revisions to ORC Sections 6111.022, 6111.023 and 6111.024 allow in-lieu fee mitigation as a mitigation option for the 
proposed filling of isolated wetlands and define the preferred mitigation order for types of allowable mitigation. 

 Revisions to ORC Section 6111.30 allow mitigation required by a Section 401 Water Quality Certification to be 
accomplished at an approved mitigation bank, in-lieu fee mitigation program or individual mitigation project.  ORC Section 
6111.30 also states that mitigation projects shall be approved in accordance with the hierarchy specified in 33 C.F.R. 332.3 , 
unless applicant conducted mitigation is necessary, and that Ohio EPA adopt these requirements in rule. 

The rule revisions under consideration by the Agency will increase flexibility for applicants in providing the required mitigation 
and will ensure in-lieu fee program sponsors are qualified. 

Why is this rulemaking being sent out for Early Stakeholder Outreach? 
The first step in the rule-making process is for Ohio EPA to identify that a rule needs to be amended, rescinded, or created.  In 
response to Executive Order (EO) 2011-01K, Ohio EPA has added an additional step to ensure stakeholders are brought into the rule 
process as early as possible.  This additional interested party notification and request for information provides opportunity for early 
input before the rule language has been developed by the Agency. 

Who will be regulated by this rulemaking? 
The wetland antidegradation rules impacts anyone or any project that impacts wetlands and is subject to regulation under Clean 
Water Act programs such as the National Pollutant Discharge Elimination System (NPDES) permits or Section 401 Water Quality 
Certifications.  This may include local and state governments, the federal government, businesses, industries and private property 
owners.  
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What is the rulemaking schedule? 
The Agency is planning to release a draft version of the rule for interested party review and comment in early 2013.  

What additional information is the Agency seeking? 
The Agency wants to hear from interested stakeholders who may be impacted by this rulemaking.  General comments and specific 
factual information are welcome.  Ohio EPA is specifically asking for stakeholders to identify the following: 

 Does this rulemaking impact your business? 

 Does this rulemaking have an adverse impact on your business?  If so, please identify the nature of the adverse impact 
(e.g., license fees, fines, employer time for compliance). 

 Is there an alternative rulemaking (or specific provisions within the rule) that the Agency should consider?  

 What are the benefits of the rulemaking?  

What should I consider as I prepare my comments? 
You may find the following suggestions helpful for preparing your comments: 

1. Explain your views as clearly as possible. 

2. Describe any assumptions that you used. 

3. Provide any technical information and/or data you used that support your views. 

4. If you estimate potential burden or costs, explain how you arrived at your estimate. 

5. Provide specific examples to illustrate your concerns. 

6. Offer alternatives. 

7. Make sure to submit your comments by the comment period deadline. 

How can I provide input on the rulemaking? 
Please submit your comments in one of the following ways: 

 By email: dsw_rulecomments@epa.ohio.gov 

 By fax: (614) 644-2745 

 By postal mail: Rule Coordinator, Ohio EPA, Division of Surface Water, P.O. Box 1049, Columbus, OH 43216-1049 

Comments on the rule must be received no later than 5:00 p.m. on February 8, 2013. 

How can I get more information? 
Additional information is available on the Ohio EPA Division of Surface Water website:  

 This fact sheet is available on the Division of Surface Water website at www.epa.ohio.gov/dsw/dswrules.aspx.   

 For additional background information on wetlands, please visit the Section 401 Water Quality Certification and Isolated 
Wetlands Section web page at: http://epa.ohio.gov/dsw/401/index.aspx.   

 The existing rule OAC 3745-1-54 is available at: www.epa.ohio.gov/dsw/rules/3745_1.aspx.   

 Senate Bill 294 is available on the Legislative Service Commission (LSC) website at: 
http://www.legislature.state.oh.us/BillText129/129_SB_294_EN_N.html.  

For more information about the rulemaking, please contact:  Paul Novak at (614) 644-2035 or paul.novak@epa.ohio.gov.  
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