Agenda
Stream Mitigation Protocol, Tiered Mitigation Approach Meeting
Conditional Use of BMP’s as On-Site Mitigation
January 29, 2008, 9:30-3:30
Malabar Farm State Park

Introductions and Overview: Randy Bournique, Ohio EPA

Background and Meeting Objectives: Paul Anderson, Ohio EPA
e Mitigation Protocol and Tiered Mitigation
o Use of BMP’s as On-Site Mitigation

Feedback on Proposed Approach All
Lunch See Below
Toolboxes for Implementation All

Downstream Use as a Driver

e Site Condition Considerations

e Selection of Control Measures

e Harmonization with Storm Water Program
Incorporation into Mitigation Rules/Protocol All

e What should be Included?
e What is appropriate level of detail?

Next Steps Randy Bournique, Ohio EPA

Lunch:

Participants may bring their own lunches (vending machines available in the Park Visitor
Center) or order a box lunch from the Malabar Inn Restaurant (see accompanying menu
selections). The cost of the box lunch is $10.50, payable at the meeting (includes
gratuity, cash only please).

If you wish to purchase the box lunch, please contact Paul Anderson with your menu
selection by Tuesday, January 22 (e mail please: paul.anderson@epa.state.oh.us)




Stream Mitigation Protocol, Tiered Mitigation Approach Meeting
Conditional Use of BMP’s as On-Site Mitigation
January 29, 2008, 9:30-3:30
Malabar Farm State Park
Suggested Pre-Read Materials

Information regarding the stream mitigation rules package, the interested party review
process and results can be viewed on the Ohio EPA web page:
http://www.epa.state.oh.us/dsw/rules/draft 401wetland feb06.html .

In 2007, several stakeholder meetings were held to discuss the proposed rule package.
Materials associated with these meetings can be accessed via the agency web page:
http://www.epa.state.oh.us/dsw/401/Rules %20Workgroups.htmi .

It is recommended that meeting participants review the draft stream mitigation protocol
to re-familiarize themselves with the approach and how on-site BMP’s fit into the overall
mitigation strategy http://www.epa.state.oh.us/dsw/rules/MitigationDraftRev40.pdf .
Review of the attached document regarding the Tiered Mitigation approach prior to the
meeting is also highly recommended.

Recommended pre-read storm water program information includes the proposed new
general permits for construction stormwater controls and for MS4's, as well as the
proposed Olentangy River watershed general permit, accessible via the following link:
http://www.epa.state.oh.us/dsw/storm/index.html . Also available via the web is the
general construction stormwater permit for the Big Darby Creek watershed:
http://www.epa.state.oh.us/dsw/permits/GP_ConstructionSiteStormWater Darby.html .
The 2006 Rainwater and Land Development Manaul is available via the following link:
http://www.dnr.state.oh.us/water/rainwater/default/tabid/9186/Default.aspx .




Stream Mitigation Rules: BMP’s for the Protection of Downstream Uses and the Tiered
Mitigation Approach

Working Group Meeting
Malabar Farm State Park, Visitor Center Conference Room
January 29, 2008, 9:30 — 3:30

Background:

Ohio EPA is in the process of developing rules regarding stream mitigation requirements for
the Section 401 Water Quality Certification program. In 2006, Ohio EPA provided a draft
rule package for interested party review that included a protocol that will govern stream
mitigation requirements for impacts requiring water quality certifications. Following a public
comment period, Ohio EPA determined to move forward with the rule-making process by
conducting a series of stakeholder work group meetings to explore areas within the rule and
protocol that needed refinement prior to again circulating the rules for interested party
review. During this process, Ohio EPA has been able to develop a detailed explanation of a
tiered mitigation approach based upon stream characteristics and beneficial uses. Two
significant components of the tiered mitigation approach have been identified that require
continued technical discussion: provision of on-site mitigation through the use of BMP’s to
protect downstream uses for certain categories of Limited Quality Waters and on-site
stream relocation design criteria for certain classes of High Quality Waters.

The meeting scheduled for January 29, 2008 will be structured to address the technical
requirements that should be associated with on-site mitigation to protect downstream uses
for impacts to Limited Quality Waters using existing and enhanced post-construction BMP’s.
Several key Ohio EPA staff people will be present for this working meeting. The tiered
mitigation approach is described in the following pages in order to provide background for
discussion. Additional pre-read documents will be forwarded prior to the meeting
participants who indicate that they will attend. In addition, a complete listing of background
material regarding the stream mitigation rule development process can be found on Ohio
EPA'’s web page http://www.epa.state.oh.us/dsw/401/Rules %20Workgroups.html .

Who Should Attend:

The meeting is open to all persons with interest in the tiered mitigation approach
requirements for the use of BMP’s to protect downstream uses. This will be a working
meeting addressing specific technical requirements. Stream mitigation rule stakeholders
with specific expertise in this area or who have specific recommendations for consideration
in this aspect of the rule are encouraged to participate. Written recommendations are also
welcome and will be considered. Since space is limited at the facility, it is requested that
those planning to attend the January 29, 2008 meeting RSVP so that we can ensure that we
have appropriate accommodations. Further information regarding the meeting and



additional background information will be forwarded to those who will attend prior to the
meeting date and will be posted on the Ohio EPA web page.

Contact Information:

To RSVP, please contact Randy Bournique: randy.bournigue@epa.state.oh.us , (614) 644-
2013 (e mail preferred).

Questions regarding the content of the meeting can be addressed to Paul Anderson:
paul.anderson@epa.state.oh.us , (330) 963-1228




1. Isthe stream a
LRW, LWH,
Class | Mod

PHWH, or a Class |

PHWH?

No

Y

2. Is the Stream
a

MWH

No

A 4

D. All other High Quality Water
uses (Class lll PHWH, WWH,
EWH, CWH, SSH): Mitigation
Weighting Factor procedure
used to calculated debits relating
to impacts (see Section m.n.o).

Ohio EPA Proposed Tiered Stream Mitigation
Approach

A. Mitigation Weighting Factor
Procedure not required.

On-site requirements used to
protect downstream uses. (see
Section a.b.c)

A 4

Limited Quality Waters [OAC 3745-1-05 (A)(12)]

High Quality Waters [OAC 3745-1-05 (A)(10)]

Yes

3. Do impacts
consist of on-site
relocation meeting
protective
mitigation criteria?
(Section d.e.f)

Yes

\ 4

B. Mitigation Weighting
Factor Procedure not
required.

C. Simplified Mitigation
Weighting Factor Procedure
used (see Section x.y.z).

On-site requirements used
to protect in-stream and

downstream uses.
For Class Il PHWH and MWH:

(see Section d.e.f)

Debits = 3.0 X LF Impact

(Section g.h.i)




[NOTE: The January 29, 2008 meeting will address specifically the issues addressed in
Decision Box 1, Implementation Box A. The full description of the Tiered Mitigation approach is
provided in order to set the full context for this aspect of the proposed rule structure. This
concept has been discussed in several previous mitigation rule stakeholder meetings. See the
Ohio EPA web page for more information
http://www.epa.state.oh.us/dsw/401/Rules_%20Workgroups.html .]

Decision Box 1:

The proposed approach would classify all Class | PHWH (both natural and modified) as Limited
Quality Waters in OAC 3745-1-05 (A)(12) for antidegradation purposes. This is justified
because these streams by their very nature have either no aquatic life present or an extremely
limited aquatic life function. For these ephemeral channels, existing use considerations that
must be considered in the antidegradation context of the 401 Water Quality Certification are the
potential impacts of the proposed activity on downstream water quality, water quantity,
sediment-bedload transport, and habitat quality. In some settings, the influence of the proposed
stream impacts on downstream water temperatures must also be considered in order to protect
downstream uses.

Implementation Box A.

The concept being proposed is to acknowledge existing authorities and programs already in
place to achieve the results stated in the goals above. Examples include, but are not limited to,
construction stormwater requirements for sediment and erosion control during construction and
post-construction for development projects and linear impacts such as roads and pipelines,
industrial stormwater permits for industrial sites including surface mining operations, permits
issued by the ODNR Division of Mining and Reclamation governing site practices during mining
operations and future site restoration requirements, operations governed by other permiting
authorities requiring best management practices for those operations such as solid waste landfill
construction, etc, and conservation practices for agricultural activities under the oversight of the
NRCS, county Soil and Water Conservation Districts and ODNR. In these cases, it may be fair
to presume that for impacts to limited quality waters the conditions set forth by the primary
regulatory authority is sufficient to adequately protect downstream water quality and beneficial
uses. A system that references these authorities and requires adherence to the provisions they
impose has a high probability to be sufficient in the great majority of cases to adequately
compensate for the loss of function that will result from the proposed impact.

To execute this part of the proposal, the stream mitigation rule or the mitigation protocol would
be revised to include a scheme for incorporating compliance with the appropriate permit
requiring pollution control implementation as a term of the certification. One way of addressing
this would be to draft several general 401 water quality certifications (similar to the concept of
general NPDES permits) for specific activities involving Limited Quality Waters by various
categories of applicants. In practice, the general certifications could also place some additional
terms and conditions upon the applicant that go above and beyond the principal referenced



authority where those conditions are necessary to protect downstream uses such as in cases
where the activity is located in an impaired watershed or within a suspected recharge area for
high quality waters such as Class Ill PHWH, CWH, and EWH streams. Another example would
be a requirement that the statewide WQC [3745-1-04] must be met for all affected waters.

The advantages of this approach are that it minimizes the duplicate regulation of the same
activity by recognizing existing authorities and programs already in place that are designed to
accomplish the goal of water quality protection.

Items for discussion regarding this part of the proposal are as follows:

1. Is this concept viable? Does it meet the spirit and letter of the ORC and CWA
antidegradation requirements?

2. Does this approach adequately protect downstream uses? If not, what additional
requirements should be considered that go beyond the existing toolbox?

3. Should there be thresholds, such as those found currently in the nationwide permits for
cumulative impacts where non-degradation and minimal degradation alternatives
analysis are required? If so, what is the appropriate threshold value?

4. Would certifications that rely upon other permits be enforceable from a 401 context if
there is non-compliance?

5. Should cumulative impacts on Limited Quality Waters within a watershed allowed under
this proposal be monitored and controlled to ensure that water quality is being protected
in the larger context of the watershed? How would or could this occur?

6. How would agricultural impacts be handled? A suggestion would be to require that the
farmer produce documentation from the NRCS, SWCD, or ODNR stating that Best
Management Practices have been implemented to minimize downstream impacts.
Would these other agencies agree to this approach? Would formalized agreements with
these agencies be needed? What would the appropriate conditions be to accomplish
the goals of the 401 water quality certification?

Decision Box 2:

Under the proposed approach, all PHWH stream uses other than Class | would fall into the High
Quality Waters classification under the antidegradation rule and would be considered General
High Quality Waters [OAC 3745-1-05 (A)(10)(a)]. Highly pristine Class Ill PHWH streams that
can be documented to possess unique ecological values could be classified as Superior High
Quality Waters, Outstanding State Waters, or Outstanding National Resource Waters under the
provisions of OAC 3745-1-05 (A)(10) on a case by case basis.

Decision Box 2 separates a specific subset of General High Quality Waters, MWH and Class Il
PHWH (both natural and modified), and allows for simplified antidegradation and mitigation
procedures to be used that are protective of in-stream uses (Implementation Boxes B and C).
Other High Quality Waters would be subjected to current antidegradation review procedures
and all mitigation requirements would be determined through a complete analysis using the
Mitigation Weighting Factors Procedure (Implementation Box D).



Decision Box 3:

Data collected in the development of the PHWH stream classification system indicates that
Class Il and Class Il Modified PHWH streams have very similar biology, demonstrating that
these aquatic communities are fairly resilient to disturbance. Likewise, biological communities
in MWH streams can be expected to re-establish themselves quickly following disturbance
under certain situations. The stream mitigation protocol would allow on-site mitigation of impacts
to MWH and Class Il PHWH streams via stream relocation when specific conditions are met.
The conditions contemplated include the reconstruction of a stream channel that is at least as
long as the channel being replaced and the use of specified design criteria that will allow for the
re-establishment of aquatic life and the protection of downstream uses (Implementation Box
B). If this implementation strategy is chosen by the applicant, use of the specified design
criteria would be presumed to be a minimal degradation alternative and no additional mitigation
would be required. The antidegradation review for projects that select the relocation alternative
as the preferred alternative will consist of a comparison of non-degradation alternatives to the
relocation alternative. The director would still have the option on a case by case basis of
denying the certification or imposing the non-degradation alternative.

In cases where use of the on-site relocation option is infeasible, or for other reasons is not
stated as the applicant’s preferred alternative, a complete antidegradation review would be
required (preferred, minimal degradation, non-degradation alternatives analysis) and mitigation
debit calculations would be made using simplified formulae as presented in Implementation
Box C.

Implementation Box B:

The stream mitigation protocol would specify design criteria to provide on-site stream relocation
design that accomplishes the following:
e adequate flood storage (over-widened channel design — Mecklenberg and Ward)
e gradient control suitable to result in a stable channel
e riparian vegetation suitable to control erosion, facilitate a stable channel, and provide for
the protection of aquatic life
e protection of downstream uses (accomplished through the above and replacement of the
existing stream water quality function and suitable habitat for aquatic life sufficient to
replace that of the existing (impacted) stream channel
Use of this approach will satisfy all of the stream mitigation requirements and will be considered

the minimal degradation alternative for the purposes of the antidegradation review. For all
cases where the antidegradation demonstration by the applicant is sufficient to justify the
impact, this option will be the standard for mitigation for this category of impact. This approach
will only be allowed in circumstances where the length of the relocated channel equals or
exceeds the length of proposed impact. For all other proposed impacts to Class Il PHWH and
MWH streams that cannot be addressed to fulfill these requirements, the modified Mitigation
Weighting Factor Procedure described in Implementation Box C will be used to calculate debits.



Items for discussion:

1. For cases where an on-site relocation can be provided but where the length of the
replacement channel is less than the length of impact, should the debit calculation only
include the difference between the impacted length and the replacement length? (this
would mean that the mitigation credit calculation form would not need to be completed
for the replacement channel). The alternative would be to provide a simplified
methodology to calculate the credit value of the replacement channel, such as that
provided in Box C.

2. What are the appropriate design criteria for this approach?

3. Should there be a requirement for permanent protection for the replacement channel, or
would we allow future impacts (relocations, etc.) to occur if the site use changes in the
future?

4. Are special conditions required for different land use impacts (surface mining vs. parcel
development vs. linear projects vs. agricultural impacts?)

5. What would be the appropriate monitoring requirements for these replacement channels
during the post-construction period?

Implementation Box C:

For projects impacting Class Il PHWH and MWH streams where the on-site relocation is not
possible, stream impact debits would be calculated using a simplified procedure as follows:

For Class Il PHWH and MWH: Debits = 3.0 X LF Impact

For Class Il Modified PHWH: Debits = 2.0 X LF Impact

Appropriate off-site mitigation sufficient to generate enough mitigation credits to offset the debits
calculated would be required. The credit calculations for mitigation would be made using the
same methodology as for impacts to other General High Quality Waters (Implementation Box
D).

Items for Discussion:

1. See item #1 for Implementation Box B above.

Implementation Box D:

For all categories of High Quality Waters with aquatic life use designations or existing uses
meeting the definitions of Class Il PHWH, WWH, EWH, CWH, and SSH the impact debit and
mitigation credit calculations will follow the Mitigation Weighting Factor Procedure.



Items for Discussion:

1. Are special conditions needed for the use of the protocol based upon the varying
categories of impact that are not already recognized in the methodology? (For example,
a reasonable provision for certifications involving surface mining activities might be to
calculate post-reclamation stream credits that would result from site restoration following
the cessation of production. Since the mining permit requires a site restoration plan and
financial assurances to complete these activities, the resulting stream channel design
could be scored and credited at a discounted credit ratio — perhaps 80% - to account for
the time where stream uses will be lost. The mitigation credits required for the project
would then be the difference between the impact debits and the future post reclamation
credits. Other similar opportunities may exist for specific impact categories.)

2. How would antidegration procedures vary between the various categories of High
Quality Waters (economic and public need demonstrations)? This should be clearly
spelled out in the revised rules.



