w07 28
OHIO EPA NEDT

Aopendix E/Enironmental Covenant \\\3\\%&\%%%&3!E\Hﬂ\\\i\k&\i}%\i\ﬂlﬂii\\im\
Hyhud Equipment Corporation Property Iﬂ?tc‘;:??%??g%%{?g%-} msmﬁzé%%S
Page 1 Risk Carpball <coriar 32T o se60

Glark County R

To be recorded with Deed
Records - ORC § 317.08

ENVIRONMENTAL COVENANT

This Environmental Covenant is entered into by Hybud Eguipment Cerporation
COwner”), the Ohio Environmental Protection Agency (*Ohio EPA”), and the United
States, on behalf of the U.S. Environmental Protection Agency (U5, EPA"), pursuant to
Ohio Revised Code (“ORC™ §§ 5301.80 to 5301.92 for the purpose of subjecting the
Property to the activity and use iimitations set forth herein.

Whereas, ina Record of Decision Amendment dated September 27, 2002 (the
"RODY, the EPA Region 5 Suparfund Division Director selected a “remedial action” for
the Site, which provides, in part, for the following actions: augmentation of existing
vegetative cover; natural attenuation of groundwater contarninants and gas monitoring,
and deed restrictions prohibiting residential use and drinking water weiis.

Whereas, the parties heraio have agreed to 1) grant a permanent right of access
cver the Property to the United States, Ohio EPA, and the defendants performing work
under a partial consent decree in United Siates and the State of Ohio, v, Indusirial
Excess Landfill, Inc. (N.D. Ohia), Case No. 5:89 CV 1888 and 5:81 CV 2588 ("Work
Defendants™, and 2) to impose upen the Property use resirictions as covenants that will
run with the land for the purpose of protecting human health and the environmaent.

Now therefore, the Owner, the United States and Ohio EPA agree to the following:

1 Environmental Covenant. This instrument is an envirenmental covenant
developed and executed pursuant fo ORC §§ 5301.80 to 5301.82.

2. Property. This Environmental Covenant concerns the Industrial Excess
Landfill, which is part of the industrial Excess Landfill, inc, Site (the "IEL
Site” or the “Site”), that the U.8. EPA, pursuant to Section 105 of the
Comprehensive Environmental Response, Compensation and Liability Act
(“CERCLAM, 42 U.8.C. § 9808, placed on the National Pricrities List, set
forth at 40 C.F.R. Part 300, Appendix B, by publication in the Fedearal
Register on June 10, 1988, 51 Fed. Reg. 21054, 21064, Hybud
Equipment Corporation owns & parce! of property located at Cleveland
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Avenue, in Uniontown, Stark County, Ohic Stark County Parcel Numbar
2204130, which is deemed to be part of the |IEL Site (the *Property”). The
Property is more particularly described in Exhibit A atiached hereto and
hereby incarporated by raference herain (‘Property™.

Owner. Hybud Equipment Corporation (“Owner”) is the owner of the
Praperty,

Holder. Owner, whose address is listed above, is the holder of this
Envirenmeantal Covenant,

Activity and Use Limitations/Rights of Agcess. !t is the purpose of this
Environmental Covenant to convay property rights, which will run with the

land, to facilitate the remediation of past envirenmental contamination and

to protect human heallh and the environment by reducing the risk of
exposure w contaminants. Owner hereby imposes and agrees to comply
with the following activity and use limitations, and agress o provide Ohio
EPA, the United States, and the Work Defendants, subject 1o Paragraph
22, with an irrevocable, permanent and continuing right of access at all
reasonable times to the Property for the purposes of:

& implementing the response actions in the ROD, including but not
limited to operation and maintenance of the vagetative cover,
groundwater menitoring wells, and gas venting system.

B) Verifying any data or information submitted by the Work
Defendants;
o) Verifying that no action Is being taken on the property in violation

of the terms of this insfrument or of any federal or state
gnvironmental laws or regulations;

) Monitoring response actions on the Site and conducting
investigations relating to contamination on or near the Site,
Including, without imitation, sampling of air, water, sediments,
soils, and specifically, without fimitatiors, obtaining spiit or
duplicate samples;

W
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&) Conducting periodic reviews of the remedial action, ncluding but
not fimited to, reviews required by applicable statuies andior
regulations;

1) ~ impiementing additional or new response actions if U.S. EPA in

its sole discretion, afler review and comment by Ohic EPA,
determings i) that such actions are necessary o protect the
snvironmant because sither the original remedial action has
proven fo be ineffective or because new technology has been
developed which will accomplish the purposas of the remediat -
action in a significantly more efficient or cost effective manner;
and, iiy that the additional or new response actions will not
impose any significantly greater burden on the Property or
unduly interfere with the than existing uses of the Property.

Use Restrictions. Cwner shall refrain from using the property in any
manner that would interfere with or adversely affect the implementation,
integrity or protectiveness of the remsdial measures 1o be performed at
the Site, including (i) extracting, consuming, exposing, or using in any way
the ground water underlying the Site without the prior written approval of
U.8. EPA, (i) undertaking any type of excavation on the Site without the
prior written approval of U.8, ERA; {iil) allowing or cenducting any
residential use of the Site; ar {iv} other restrictions that U 8. EPA
determings are necessary {o impiement, ensure non-interference with, or
ensure the proteciiveness of the remedial measures fo be performed at
the Site.

Running with the Land. This Environmental Covenant shall be binding
upon the Owner and all assigns and successors in interest, including any
Transferee, and shall run with the iand, pursuant to ORC § 5301.85,
subject to amendment or termination or expiration as set forth herein. The
term “Transferse,” as used in this Environmental Covenant, shali mean
any future owner of any interest in the Property or any portion thereof,
including, but not imited 1o, owners of an interest In {fee simple,
maortgagees, easament holders, and/or lessees.

Resetved Rights of Owner. The Qwner hereby reserves unto iiself, iis
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11,

1Z.

successors, and assigns, all rights and privileges in and to the use of the
Property which are not incormpatibie with the restrictions, rights and
covenants granted herein.

Nothing in this document shall limit or otherwise affect U.S. EPA's or Ohio
EFA’s right fo take response actions under CERCLA, ihe NCP, or other
federal or state law,

Administrative urisdiction. The federal agency having administrative
jurisdiction over the interests acquired by the United States by this
instrument is U.S. EPA.

Compliance Enforcement. Compliance with this Envircnmental Covenant
may be enforced pursuant to ORC § 5301.91 by the United States and
Ohio EPA. - Failure to timely enforce compliance with this Environmental
Covenant or the activity and use limitations contained herein by any party
shali not bar subsequant enforcement by such party and shall not be
deemed a waiver of the party's right to take action fo enforce any non-
compilance. Nothing in this Enviranmental Covenant shall restrict the
Director of Ohio EPA or the United States from exercising any authority
under applicable law,

Compliance Reporting. Owner or any Transferee shalf submit 1o Ohic
EPA and U.S. EPA on an annual basis writtlen documentation verifying
that the activity and use limitations remain in place and are being complied
with.

Notice upon convevance. Zach instrument hereafter conveying any
interest in the Property or any portion of the Property shalf contain 2 notice
of the activity and use limitations set forth in this Environmenta! Covenant,
and provide the recorded location of this Environmentat Covenant. The
notice shall be substantiaily in the following form:

THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN

LAY
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ENVIRONMENTAL COVENANT, DATED . 200_, RECORDED
IN THE DEED OR GFFICIAL RECORDS OF THE ______COUNTY
RECORDER ON 200 IN[DOCUMENT ___ or

BOOK____, PAGE J THE ENVIRONMENTAL COVENANT
CONTAINS THE FOLLOWING ACTVITY AND USE LIMITATIONS:
{insert the lenguage that describes the activity and use limitations exactly
as it appears in the Environmental Covenant |

Owner shall notify Ohio EPA and the United States within ten (10) days after sach
conveyance of an interest in any portion ofthe Property. Owner's notice shall include
the name, adaress, and telephone number of the Transferee, a copy of the deed or
other documentation evidencing the conveyance, and a survey map that shows the
boundaries of the property being transferred.

14, Representations and Waranties. Owner hereby r@pr@sents and warrants
torthe other signatories hereto:

a) that the Owner is the sole owner of the Property:

o) that the Owner holds fee simple titie to the Property which ls
freg, clear and unencumberead;

c) that the Owner has the power and authority to enter into this
Environmental Covenant, to grant the rights and interests herein
provided and to carry out all obiigations hereunder:

d)y  thatthe Owner has identified all other persons that cwn an
interest in or heid an encumbrance on the Property and notified
such persons of the Owner's intention to enter info this
Environmentai Covenant; and

&) that this Environmental Covenant will not materially violate or
centravene or constiiute a material default under any other
agreement, document or instrument to which Owner s a party or
by which Owner may be bound or affectad.

15, Termination Rights. A party's rights and obligations under this instrument
terminate upon transfer of the party’s interest in the Property, except that
tiability for acts or emissions cocurring prior fo transfer shail survive the
transfer, uniess otherwise provided in the Consant Decres.

E:.!Ei v B5/R5/2222
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18.
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20.

21.

Severability. If any provision of this Environmental Covenant is found to -

be unenforceable in any respect, the validity, legality, and enforceability of
the remaining provisions shall not in any way be affected or impaired.

Governing Law. This Environmental Covenant shall be governad by and
intarpreted in accordance with the laws of the State of Chio.

Recordation. Within thirty (30) days after the date of the final required
zignature upon this Environmental Covenant, Owner shall fiie this
Environmental Covenant for recording, in the same manner as a deed to
the Property, with the Stark County Recorder's Offics.

Effective Date. The effective date of this Envirenmental Covanant ¢hall be
the date upon which the fully executed Environmental Covenant has been
recorded as & deed recerd for the Property with the Stark County
Recorder,

Distribution of Environmental Covenant. The Owner shall distribute & file-
and date-siamped copy of the recerded Environmental Covenant to: the
United States, Ohio EPA, Stark County, and each person helding a
racorded interest in the Property, if any; and any othér persen designated
by Ohio EPA; see ORC § 5301.83.

Notice. Unless otherwise notified in writing by or on behalf of the current
ownar, the United Stales, or Ohio EPA, any document or communication
required by this Environmental Covenant shall be submitted to:

Enforcement Coordinator

Divisien of Emergency & Rernedial Response
Ohio EPA

P.C. Box 1048

Cotumbus, Ohio 43218-1045

A
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Larry Antoneii

Site Coordinator

Division of Emergency & Remedial Respanse
Northeast District Office

2110 E. Aurcra Road

Twinsburg, Qhlo 44087

Hyman Budoff, President
Hybud Equipment Corporation
374 Pershing Ave.

Akron, Ohic 44308

U.8. Environmental Protection Agency
Superfund Division

Region 5

77 West Jackson Boulevard

Chicago, iL 80604-3507

Expiration. This Environmental Covenant shall terminate and be of no further
force or effect if the Consent Decres is entered by the Court but reversed on appaal

after entry.

The undersigned representative of Owner represents and certifies that he is

authorized to execute this Environmental Covenant.

Il
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IT I8 80O AGREED:

Hybud zquipment Sorporation

Hyman Budoff, President SR ﬁ;
Frinted name and Title Date
) \/J/“
f Ohi . S
Stats of Ohio § . Alfson La Rocca, Notary Puic :
, : State of G, My Commisston =
County of Summit ) Expires Oed 10, 2013

Before me, a notary public, in and for said county and state, personally a@;ﬁé"aiqﬁ“"
ryman Budoff, a duly authprzed representative of Hybud Equipment Corporation, who
acknowledged to me th ] did execute the foregoing instrumant on behalf of
Hybud Equipment Corparation.

IN TESTIMONY WHEREOF, | have subscribed my name and affixed my official
sea! this D0 day of M%EOQ?{

f)
Q 0 QM?JCX\(“&\}VQ-@CC@\M

Notary Public

CHIO ENVIRONMENTAL PROTECTION AGENCY

20 RO 2o

Chris Korleski, Director Date

tate of Ohio i
] N
)

County of Frankiin

Before me, a notary public, in and for said county and state, nersonally appeared
Chris Kei}e»isk.i,’zhe Director of Chio EPA, who acknowledged to me that he did execute
oviosle, :

the foregoing instrument on behalf of Onio EPA.

R
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IN Ti"—’S“E“IMONY WHEREQGF, | have subscriced my name and aﬁ’ixed my official
sealwmsa,,ﬁ [¥day of m@ﬂ:‘rzow

SR S A
& p,‘?\ S -’.r

Y &‘ {} W
by & OE N
KA

U.S ENVIRONMENTAL PROTECTION AGENCY

?Qa‘-@@ ¢ K. 2. Yuf Yoo &

finsert] Dwv“e&&ﬁ'h éu{uaw%wclbblv\alavx Date

State of lllinois )
: y o oss!
County of Cea/s

Before me, & notary public, in and for said county and state, personally appeared
insert] the™; gﬁﬁlﬁhg?'@Of Region 5 of the U.S. Envirenmental Protection Agengy, who
acknowledged to me that he did exscute the foregeing instrument on behalf of the U.S,
Environmental Protection Agency.

IN TESTIMONY WHEREOF, | have subscribed my name and affixed my official

seal ihls [T day of Alese, 2009
" GPFIOAL SEAL (Z,/t 14 71:..,6;/
Notary Pubtid

JOMR V EAGIOLE
¢ WOTARY PUBLIC . BYATEW&LW

nnnnnnnnn

PREPARED BY:

Matthew Yackshaw, Esg.

Day Ketterer Lid,

Miliennium Cenire - Suite 300
200 Market Ave. N.

i

I
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