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The Common Sense Initiative was established by Executive Order 2011-01K and placed 

within the Office of the Lieutenant Governor. Under the CSI Initiative, agencies should 

balance the critical objectives of all regulations with the costs of compliance by the 

regulated parties.  Agencies should promote transparency, consistency, predictability, and 

flexibility in regulatory activities. Agencies should prioritize compliance over punishment, 

and to that end, should utilize plain language in the development of regulations.  

 

 



 

 

Regulatory Intent 

 

1. Please briefly describe the draft regulation in plain language.   

Please include the key provisions of the regulation as well as any proposed amendments. 

 

On August 3, 2006, amendment to Ohio Revised Code (ORC) 3704.03(F) became effective 

as a result of Senate Bill 265 of the 126th General Assembly. The newly amended statute 

identified the requirements for reviewing new and modified air contaminant sources with air 

toxic emissions. Prior to this, Ohio EPA had an "Air Toxics Policy" often referred to as 

"Option A." The newly amended statute incorporated the use of Option A into law and it also 

required Ohio EPA to promulgate a list of toxic air contaminants that would fall under this 

review requirement. 

 

On December 01, 2006, Ohio EPA's list of toxic air contaminants became effective in OAC 

3745-114-01. Ohio EPA toxicologists recommended 303 compounds for the toxic air 

contaminant list based on a review of all scientific evidence available.  

 

The current rulemaking is being performed after a review of the rule to fulfill the 

requirements of ORC 119.032 (5-yr review) and to address the requirements of an October, 

2013 findings by the 10
th

 Circuit Court of Appeals. 

 

2. Please list the Ohio statute authorizing the Agency to adopt this regulation. 

 

Rule Number Authorizing Statute Proposed Action 

3745-114-01 3704.03(F) Amended 

 

3. Does the regulation implement a federal requirement?   Is the proposed regulation 

being adopted or amended to enable the state to obtain or maintain approval to 

administer and enforce a federal law or to participate in a federal program?  

If yes, please briefly explain the source and substance of the federal requirement. 

 

OAC rule 3745-114-01 does not directly implement a federal requirement, however, it does 

assist Ohio EPA in implementing a federal requirement. Ohio EPA is required, under the 

Clean Air Act, to implement an air pollution permitting program. As part of this program, 

certain sources exceeding various trigger levels are required to perform modeling of their 

emission sources. OAC rule 3745-114-01 contains the list of compounds for which modeling 

is required. 

 

4. If the regulation includes provisions not specifically required by the federal 

government, please explain the rationale for exceeding the federal requirement. 

 

This rule does not implement federal requirements. This rule was promulgated in response to 

requirements in Senate Bill 265 of the 126
th

 legislature. This rule fulfills, but does not 



 

 

exceed, the requirement in the senate bill for Ohio EPA to publish, in rule form, a list of toxic 

compounds for which air pollution modeling is required for sources requiring modeling as a 

part of their permitting requirements under OAC chapter 3745-31 or 3745-77. 

 

5. What is the public purpose for this regulation (i.e., why does the Agency feel that there 

needs to be any regulation in this area at all)? 

 

OAC Rule 3745-114-01 primarily serves a public purpose by providing clarity and direction 

to facilities performing modeling to establish a new air pollution control permit under OAC 

chapter 3745-31 or 3745-77. The rule identifies toxic substances for which modeling must be 

performed and provides guidelines under which the modeling can be performed. Modeling 

for these compounds helps determine if emissions from the facility will be protective of 

human health and the environment. 

 

6. How will the Agency measure the success of this regulation in terms of outputs and/or 

outcomes? 

 

Ohio EPA considers this rule a success when a facility identifies a compound on the list 

which they intend to use or produce, performs modeling to determine what their emissions 

will be, and is able to use the modeling data to develop an air pollution control permit which 

is beneficial to the facility and protective of human health and the environment.  

 

Development of the Regulation 

 

7. Please list the stakeholders included by the Agency in the development or initial review 

of the draft regulation.   

If applicable, please include the date and medium by which the stakeholders were initially 

contacted. 

 

Ohio EPA established an initial 30-day public (early stakeholder outreach) comment period 

ending December 12, 2013. Ohio EPA Division of Air Pollution Control (DAPC) sent the 

notices of our request for comments electronically to the 1,248+ members of Ohio EPA’s 

electronic Interested Parties list for DAPC rulemaking. DAPC also posted the notice on our 

website and placed the notice in the Director’s Weekly Review publication. 

 

8. What input was provided by the stakeholders, and how did that input affect the draft 

regulation being proposed by the Agency? 

 

Ohio EPA did not receive any comments or suggestions for changes to be made to the rules 

during the early stakeholder outreach (ESO) period ending December 20, 2013. 

 

 



 

 

9. What scientific data was used to develop the rule or the measurable outcomes of the 

rule?  How does this data support the regulation being proposed? 

 

Ohio Revised Code (ORC) 3704.03(F), amended by SB 265 of the 126th General Assembly 

(herein referred to as the “toxics statute”) authorizes the Ohio EPA to promulgate rules which 

contain a list of air toxic compounds that are to be examined in the State of Ohio in 

accordance with the toxics statute. An air contaminant is defined in the toxics statute as a 

compound that “presents, or may present, through inhalation or other routes of exposure, a 

threat of adverse human health effects, including, but not limited to, substances that are 

known to be, or may reasonably be anticipated to be, carcinogenic, mutagenic, teratogenic, or 

neurotoxic, that cause reproductive dysfunction, or that are acutely or chronically toxic, or a 

threat of adverse environmental effects whether through ambient concentrations, 

bioaccumulation, deposition, or otherwise, and that is identified in the rule by chemical name 

and chemical abstract service number.” 

 

Compilation of the list of toxic compounds in this rule involved a multi-step process which 

included: 1) identifying a list of potential candidate compounds using various governmental 

and privately developed lists of toxic substances; 2) identifying the toxic potential of each 

identified candidate compound; 3) Develop a list of screening criteria to further refine the 

list; and 4) refine the list of identified compounds using the screening criteria to develop the 

final list of toxic compounds contained in this rule. 

 

Ohio EPA has provided, electronically, a detailed breakdown of the scientific evidence, 

including a detailed discussion of the scientific method utilized and the toxic compound data 

for all of the identified candidate compounds for public viewing on our website at:  

http://epa.ohio.gov/dapc/regs/3745_114.aspx.  

 

10. What alternative regulations (or specific provisions within the regulation) did the 

Agency consider, and why did it determine that these alternatives were not 

appropriate?  If none, why didn’t the Agency consider regulatory alternatives? 

 

Ohio EPA did not consider any alternative regulations. Senate Bill 265 was very specific in 

the promulgated list that was required and the criteria under which the list should be 

developed. The senate bill requirements did not allow for alternate approaches. 

 

11. Did the Agency specifically consider a performance-based regulation? Please explain. 

Performance-based regulations define the required outcome, but don’t dictate the process 

the regulated stakeholders must use to achieve compliance. 

 

OAC rule 3745-114-01 is a list of toxic air contaminants, developed specifically to address 

the requirements promulgated in Senate Bill 265 of the 126
th

 legislature. It is necessary that 

the list be prescriptive of the compounds to be analyzed as that is the requirement of the 

senate bill.  

http://epa.ohio.gov/dapc/regs/3745_114.aspx


 

 

 

12. What measures did the Agency take to ensure that this regulation does not duplicate an 

existing Ohio regulation?   

 

Ohio EPA reviewed our own rules as well as the rules of other agencies. Based on this 

review, Ohio EPA is certain that this rule does not duplicate any other rule. Additionally, one 

of the criteria in the justification for including the requirements for this rule in the original 

senate bill was that a list such as this did not already exist and that promulgating the list 

would bring clarification and regulatory certainty to the regulated community. 

 

13. Please describe the Agency’s plan for implementation of the regulation, including any 

measures to ensure that the regulation is applied consistently and predictably for the 

regulated community. 

 

Facilities requiring a new or modified air pollution control permit under OAC chapter 3745-

31 or 3745-77 are required, as part of the permitting process, to determine if they will be 

emitting any toxic compounds above certain target levels and to perform electronic emission 

modeling calculations if they do. To provide clarity, and ensure all facilities analyzed the 

same list of compounds, Ohio EPA compiled the list compounds presented in this rule. 

 

Adverse Impact to Business 

 

14. Provide a summary of the estimated cost of compliance with the rule.  Specifically, 

please do the following: 

a. Identify the scope of the impacted business community;  

b. Identify the nature of the adverse impact (e.g., license fees, fines, employer time 

for compliance); and  

c. Quantify the expected adverse impact from the regulation.  

The adverse impact can be quantified in terms of dollars, hours to comply, or other 

factors; and may be estimated for the entire regulated population or for a “representative 

business.” Please include the source for your information/estimated impact. 

 

Ohio EPA does not identify a cost of compliance with this rule. This rule contains a list of 

compounds for which modeling must be performed, or at least which must be considered 

when modeling is required. The requirement to perform the modeling is contained in rules in 

OAC chapters 3745-31 and 3745-77. 

 

It should be noted that the overall impact to the cost of the modeling is likely reduced, or at 

least limited due to this rule. By defining the list of compounds that must be investigated, the 

rule both eliminates investigation of spurious compounds not on the list, reducing costs, and 

solidifies that actual list which must be investigated which helps facilities determine the cost 

of modeling more accurately before the modeling is performed. 

 
 



 

 

15. Why did the Agency determine that the regulatory intent justifies the adverse impact to 

the regulated business community? 

 

As mentioned above, these rules implement the requirements of Senate Bill 265 of the 126
th

 

legislature. OAC Rule 3745-114-01 primarily serves a public purpose by providing clarity 

and direction to facilities performing emission modeling to establish a new air pollution 

control permit under OAC chapter 3745-31 or 3745-77. 

 

Regulatory Flexibility 

 

16. Does the regulation provide any exemptions or alternative means of compliance for 

small businesses?  Please explain. 

 

This rule contains a list of compounds which must be considered when performing electronic 

emission modeling as required under OAC Chapter 3745-31 or 3745-77. Ohio EPA was 

directed to develop the list under Senate Bill 265 of the 126
th

 legislature. While not 

technically an exemption, most small businesses would not have to comply with this rule 

because they do not create emissions of these toxic compounds exceeding the triggering 

levels for modeling when applying for a new or modified permit. 

 

17. How will the agency apply Ohio Revised Code section 119.14 (waiver of fines and 

penalties for paperwork violations and first-time offenders) into implementation of the 

regulation? 

 

The Ohio EPA uses enforcement discretion regarding fines and penalties for facilities 

committing a first-time violation are typically waived. The procedures specified in the 

agency’s “Compliance Assurance through Enforcement” program are used to ensure 

implementation of the regulations. 

 

18. What resources are available to assist small businesses with compliance of the 

regulation? 

 

The following resources are available: 

 

 Ohio EPA maintains an Air Toxics website containing Ohio’s Air Toxics Rule 

language and information on the inclusion methods and scientific justifications for 

each compound considered for the list. The website can be accessed at: 

http://epa.ohio.gov/dapc/regs/3745_114.aspx  

 

 Ohio EPA's Office of Compliance Assistance and Pollution Prevention (OCAPP) is a 

non-regulatory program that provides information and resources to help small 

businesses comply with environmental regulations. OCAPP also helps customers 

identify and implement pollution prevention measures that can save money, increase 

http://epa.ohio.gov/dapc/regs/3745_114.aspx


 

 

business performance and benefit the environment. Services of the office include a 

toll-free hotline, on-site compliance and pollution prevention assessments, 

workshops/training, plain-English publications library and assistance in completing 

permit application forms. Additional information is available at 

http://www.epa.ohio.gov/ocapp. 

 

 Ohio EPA also has a permit assistance web page 

(http://www.epa.ohio.gov/dir/permit_assistance.aspx) that contains links to several 

items to help businesses navigate the permit process, including the Permit Wizard, 

Answer Place, Ohio EPA's Guide to Environmental Permitting and eBusiuess Center. 

 

 Ohio EPA maintains the Compliance Assistance Hotline 800-329-7518, weekdays 

from 8:00 a.m. to 5:00 p.m. 

 

 US. EPA Small Business Gateway also has information on environmental regulations 

for small businesses available at http://www.epa.gov/smallbusiness/ and a Small 

Business Ombudsman Hotline 800-368-5883. 

 

 Ohio EPA’s Division of Air Pollution Control (DAPC) maintains a State 

Implementation Plan (SIP) Development section through which SIP related 

rulemaking is performed. DAPC rule writer Paul Koval, the primary contact for this 

rulemaking, is available to answer questions. He can be reached by calling 614-644-

3615 or by e-mail at paul.koval@epa.ohio.gov. 


